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FEATURES OF INHERITANCE OF COPYRIGHT OBJECTS

Questions regarding the inheritance of intellectual property rights in general
and copyrights, in particular, are quite problematic. They are not adequately
reflected neither in the current civil legislation, nor in generalizations and
explanations of judicial bodies, nor in scientific literature. Perhaps this is due to
the lack of clear provisions regarding the order of inheritance of these rights in
the Civil Code of Ukraine and special laws in the field of copyright protection,
in particular, in the Law of Ukraine “On Copyright and Related Rights”.

Legal relations regarding the inheritance of copyright and related rights are
subject to the general provisions on inheritance, taking into account their
specific features. Thus, a necessary condition for the heirs to exercise their
rights is a clear legislative regulation of the procedure for their realization. As
you know, the implementation of inheritance rights includes several stages:
a) discovery of inheritance; b)acceptance of inheritance; c) division of
inheritance; d) execution of a certificate of the right to inheritance.

The results of intellectual and creative activity in the field of copyright and
related rights are special objects of legal succession. They have specific features
that distinguish them from other objects of inheritance: intangible character; are
not subject to division and are carried out jointly by the heirs; operate within the
term established by law. At the same time, one should distinguish objects of
copyright and related rights and intellectual property as an object of inheritance.

One of the problems is that the Civil Code of Ukraine does not enshrine
such a method of disposing of property rights of intellectual property as
inheritance, so it 1s necessary to refer to a whole series of subordinate legal acts.

The peculiarity of the inheritance of copyright and related rights is that the
inheritance includes only intellectual property rights to works in the field of
science, literature and art, as well as property rights to performances,
phonograms, videograms and programs (broadcasts) of broadcasting
organizations, which are valid at the time of opening of inheritance. Therefore,
it is not the object of intellectual property right itself (copyright or related
rights) that is inherited, but a set of exclusive property rights to it.

Thus, property rights of intellectual property include: 1) the right to use the
object of intellectual property rights; 2) the exclusive right to allow the use of
the object of intellectual property rights; 3) the exclusive right to prevent the
improper use of the object of intellectual property rights, including prohibiting
such use; 4) other intellectual property rights established by law (Article 424 of
the Civil Code of Ukraine).
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Personal non-property intellectual property rights are not part of the
inheritance. At the same time, protection of such rights is necessary even after
the death of the creator. For this purpose, civil legislation establishes the
indefinite nature of the protection of personal non-property rights to the results
of intellectual and creative activity.

Thus, in copyright, the author can directly indicate the person to whom he
entrusts the protection of personal non-property rights, and these powers of
protection of the author’s interests will be exercised throughout his life. In the
absence of an indication of such a person, the protection of the author’s rights is
carried out by his heirs or a specially authorized state body (in case there are no
heirs or when the copyright has terminated).

At the same time, part 2 of Article 29 of the Law of Ukraine “On Copyright
and Related Rights” indicates that the heirs have the right to protect the
authorship of the work and oppose any change of the work, as well as any other
encroachment on the work that may cause damage to honor and reputation the
author. According to paragraph 4 of part 1 of article 14 of the Law of Ukraine
“On Copyright and Related Rights”, actions of this nature are the personal non-
property right of the author.

The protection of the authorship of the work by the testator gives the heirs
the corresponding rights as his successors, and therefore any other
encroachment on the work or in honor of the author will also violate their
rights, since it will cause damage to the further publication of the work, and
possibly also to the own name of the heirs, who can bear the same surname as
the testator, and cause moral damage due to family relationships, etc.

At the same time, the heirs cannot appropriate the authorship of the testator,
that is, mark themselves as authors and perform other actions of a personal
nature.

A peculiarity of the inheritance of copyright is a kind of accompaniment of
the right to use the work to the rights connected with ensuring the personal non-
property rights of the author. The heir also decides the issue of publicizing the
work, protects the author’s reputation.

Another feature of copyright inheritance as an object of inheritance is that it
1s acquired by the heir for a certain period of time (Article 28 of the Law of
Ukraine “On Copyright and Related Rights”), unlike other objects of
inheritance. Therefore, the heir always acquires this right in a smaller volume
than the author had: the right of the heir 1s always limited in time (which is not
the case, for example, with the right of ownership).

It is also impossible to avoid such a problematic issue as the inheritance of
copyrights for co-authored works. They are inherited only after the death of the
last of the co-authors. The exception is works for which separate co-authorship
is established. In this case, the rights of co-authors are inherited independently
for each of them. However, it should be noted that today the issues of
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inheritance of copyright for a work created in co-authorship are almost not
regulated by law. If the deceased co-author has heirs, then the property rights to
the work created in co-authorship will pass to the heirs of the co-author and will
belong to the remaining co-authors jointly.

However, a situation may arise when such a transfer of rights will be
impossible (in the case of the absence of an heir, deprivation of the right to
inherit, refusal of inheritance, etc.).

This issue is particularly important when paying royalties to surviving co-
authors. It is also not clear what happens to the fate of the remuneration of the
deceased co-author. Will the shares of co-authors increase due to the share of
the deceased co-author. Unfortunately, until now this issue remains open and
has not been settled by the legislator.

In the legal literature, there is an opinion that the copyright of a co-author
who has no heirs (both in the case of divisible and indivisible co-authorship)
ceases and does not pass to other heirs. Obviously, one should agree with this
opinion, since the increase of the share of each of the co-authors cannot be
carried out on the basis of the rule on the increase of the share — the co-authors
are not heirs.

Another problem arises with respect to the copyright of works published
after the death of the author. Thus, Part 7 of Article 28 of the Law of Ukraine
“On Copyright and Related Rights” provides for the case that after the death of
the author, the work may be published for the first time within 30 years after the
death of the author, and therefore the right to publish such a work will pass to
the heirs and will be valid for 70 years from the date of its lawful publication.

The illogicality of the impossibility of publishing the author’s work, which
was not published during his lifetime, is also due to the interests of society, the
development of culture and science, and the interests of the author himself and
his descendants. It is clear that such publications should be protected from
falsification, when, in pursuit of profit or sensation, they try to give authorship
to a famous author for those works that he did not create.

In this regard, it is proposed to use the notarial process more widely, as a
real obstacle to this. That is, the procedural means of taking measures for the
protection of inherited property, in particular, the description of inherited
property, will testify to the existence of relevant manuscripts or the finding of
relevant information on other material media.

As for other objects of intellectual property law, the general provisions on
inheritance are also applied to them, taking into account their peculiarities. The
rights to obtain the corresponding security document (patent or certificate) and
rights of a property nature are inherited — the exclusive right to use the
corresponding object of industrial property rights (patent rights); means of
individualization of participants in civil circulation, their goods and services;
other (atypical) objects of intellectual property law.
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Yes, unlike copyrights, patent rights are subject to registration, so they have
their own specifics of inheritance. They are directly included in the inheritance,
and therefore the heirs can apply for registration of the corresponding object
(invention, utility model, industrial design).

The next feature of the inheritance of patent rights is the transfer of rights
to the heirs only within the remaining term of the patent. Inheritance can be
carried out more than once (if the heir subsequently dies), but in this case such a
transfer of rights will be possible only during the validity of the patent for the
relevant object (invention, utility model, industrial design).

Therefore, in case of inheritance of patent rights, the right to submit an
application will be exercised by the heir, and the testator (if the property is
transferred from the inventor, author) will be indicated in the application as the
author of the corresponding object (invention, utility model, industrial design).
Also, the heir can assign the right to submit an application to another person.

The same rules apply to other results of intellectual and creative activity.

YK 316(477)(043.2); 342.92(043.2)
IMoakoBenko T.O., x.10.H.,
3ax1IHOyKpaiHCbKUI HalllOHAJIBbHUN YHIBEPCUTET,
M. TepHonuib, Ykpaina

CHHPABEIJIUBICTD SAK OCHOBA IIPABA

CrnpaBe/yIuBICTh € 0COOJMMBUM (DEHOMEHOM, SKWW MOCTIMHO NMPUCYTHINA B
CYyCHUIbHOMY HUTTI, HEPO3PUBHO IOB’A3aHUN 3 JIIOJUHOIO Ta 1i peaIbHUMU
MOXIJIUBOCTSIMU ~caMopeaiizailii. [IOHATTS crpaBeIMBOCTI JOCIHIIKYETHCS
npeJCcTaBHUKaMHU OarathboxX Hayk ((pimocodis, mpaBo, COIIOJIOTIs, TICUXOJIOTIs,
nejarorika Ta iH.) Ta Mae€ J0BOJI TPUBANy 1CTOPi0. MIXKAUCIUIUIIHAPHICTD Ta
IMMOOKW  BHYTPINIHIA TIOTEHIIA IBOTO TIOHATTS O3HA4ya€e, IO BOHO
pPO3yMIETHCA TO-PI3HOMY 1 HE MOXe OyTH OJHO3HAaYHO BHU3HAYCHO Y
OpuMHATHIA st BCix ¢opmi. Sk 3a3Hauvae B. JIeBKkynu4, «cCrpaBemsUuBICTb
HAJICXKHUTH JI0 TIEPENTIKY THX He0araTboX PakTopiB, K1 BIIPOJIOBK TUCAYONITH HE
BTpPAvarOTh CBOEI PETYISATUBHOI 3HAUYIIOCTI JJIA KUTTEAISUIBHOCTI MTPAKTUYHO
BCIX KyJabTyp 1 HapoxaiB. Ile 3ymoBiIeHO Hacamriiepesl HENEepPeCidyHOI0
COITIOKYJIbTYPHOIO IIHHICTIO CIIpaBeyIMBOCTI [1, c. 2].

[ToHATTS cOpaBeIIMBOCTI aHAII3yBald BeJMK1 (iiocodu, TOCTIIHKYBATU
PUMCBKI IOPUCTU Ta TEOPETUKH IpaBa, a c(HOpMyJIbOBAHI HUMHU BU3HAUYCHHS Ta
BUJIUICH] KaTeropii Ta (GopMH COpaBeIUBOCTI 3aTUINAIOTHCA JIMCHUMU, iXHS
[[IHHICTh HE BTPAYa€ThCS, PO 110 CBIIYATh YMCICHH] TOCUJIAHHS Ha 1XH1 JyMKH
Ta BUCHOBKH, Kl MalOTh TUCSYOJITHIO icTOpit0. [103auacoBicTh BUCIOBIIOBAHb
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