PO3/ILI 3 §
KPUMIHAJIBHE IIPABO, KPUMIHAJIBHUIA ITPOLIEC,
KPUMIHAJIICTHUKA TA KPUMIHOJIOT IS

Y cydyacHuX yMmoOBax OCOOJMBO BaXXJIUBUM € PI3HOOIYHUI PO3BUTOK
3100yBaya BUIILOI OCBITU SIK MalOYTHBOTO NOCIIIHUKA Ta crerianicra. [1ig yac
MIJITOTOBKM CBO€E1 JIOMOBIAI Ta CHIUJIKYBaHHS 3 BHUKIIAJlauaMH, EKCIIEpTaMH,
3apyOl’KHUMH TOCTSIMH Ta IHIIMMU 3700yBadaMH OCBITH, JJOIIOMarae po3BUBaTH
BAXKJIMBI JUIA KOKHOTO CIIEI1aJIICTa HABUYKHU.

[Ipencrapisitoun CBOi pe3yJIbTaTH, MOJIOJI HAyKOBIIl 3HAYHO IOTIMOMIN
CBOI HAaBMYKM 300py Ta aHami3dy I1HQOpMallii, MOKpalIWIN BMIHHS TE30BO
BUKJIQJ]aTA CBOi JIYMKH Ta 37100yJd LIHHUKA JOCBIJ MyOJIYHUX BUCTYIIIB Ta
y4acTi B IUCKYCISX.

B pamkax mnaHenpHOI MWCKYCli, TPHUCBAYEHIA KPUMIHAILHOMY TIPaBy,
KpPUMIHAJIBHOMY MPOLECY, KPUMIHAIICTUII Ta KPUMIHOJIOTII, 3100yBayil BHUILO1
OCBITH TPEACTABWIM IIIJIUN psAJl JONOBiAEH YKpPaiHCHKOI Ta aHMJIIHCHKOIO
MOBaMH, MPHUCBSIYCHUX aKTyaJIbHUM MUTaHHSM PO3BUTKY HAyK KPHUMIHAJIBHO-
MpaBOBOTO IIMKIY B YMOBax BOEHHOrO cTaHy. B mpencraBmeHux Te3ax
BHUCBITJIIOIOThCSl aKTyaJibHI TEHJCHINT, (OpPMYIIOIOThCA MPOOJIIEMHI KeicH,
MPOMOHYIOTHCSI OpPUTIHAJIBHI PINIEHHS HAasABHUX JAMCKYCIMHUX TMUTaHb Yy
KpUMIHAJIBHOMY MpaBl, KpUMIHAJIBHOMY MPOLIEC Ta KPUMIHATICTHUIIL.

[IpeacraBiaeHo akTyanabHI Ta Cy4acHI BaplaHTH BUPIMICHHS SIK KJIACHYHUX
MUTaHb KPUMIHAIBHO-TIPABUX HAYK, TaK 1 aHaji3 TOCTPO aKTyaJIbHUX MUTAaHb,
SIKi BUHUKJTA OCTaHHIM 9acoM 3 TIOTJISIy MOJIOTUX HAyKOBIIIB. Takuii cydacHUi
Ta He3aaHTKOBAHWMK TOTJIA/ HA CydacHI TCHJCHII Ma€e BEJWUKE 3HAUCHHS IS
MOJAJIBIIIOTO PO3BUTKY K HAYKH, TaK 1 MPAKTHKHU.
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OUTLINE OF RESPONSIBILITY FOR MAKING AN ATTEMPT
ON THE LIFE OR HEALTH OF PRISONERS OF WAR OR CIVILIANS
IN THE POLISH LEGAL SYSTEM

The subject of the paper will be the presentation of selected issues
connected with attributing responsibility for the crime of committing an attack
on the life or health of prisoners of war or civilians in the Polish legal system.
The author’s comments will focus mainly on the most significant problems
raised in the Polish literature on the subject. First, doubts will be presented as to
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who may be the perpetrator of the said crimes. Then, selected issues of
unlawful activity of the offence under article 123 of the Penal Code will be
indicated.

At the outset it is worth pointing out that in Article 123 of the Penal Code.
— which consists of two paragraphs defining separate crimes — punishes
violations of international law belonging to the category of war crimes. These
are crimes directed against the so-called victims of war, i.e. persons not directly
involved in an armed conflict, including prisoners of war [1, 2].

Speaking about the value protected by the legislator, the object of
protection of the offences from § 1 and 2 are, respectively, human life and
health, as well as freedom, more precisely — life, health and freedom of persons
not taking part in an armed struggle.

From the perspective of the subject of the offence, a doubt arises as to
whether offences under Art. 123 of the Penal Code are universal or individual
in nature. Their individual character could be supported by the observation that
they can only be committed by a person who is in a proper relationship with
those who lay down their arms, surrender, the wounded, prisoners of war or
civilians [1, 3]. In other words — there must be a certain advantage (superiority)
of the perpetrator over the victim. This line of argumentation is supported by
the following considerations. Firstly — the linguistic meaning of terms used by
the legislator as regards persons, towards whom the action of the perpetrator
must be directed, e.g. "prisoner of war", (implicitly: by the forces, to which the
perpetrator belongs). Secondly - the phrase "uses them to protect (...) its own
troops with its presence" used in the final fragment of § 2 may be a suggestion,
pointing to the use of victims of war by an entity conducting armed actions.
Thirdly, there are also functional arguments to the effect that it would be
axiologically unjustified, for example, for a prisoner of war to be killed by
another prisoner of war for personal reasons [4, 5]. Such a conclusion can also
be drawn from the object of protection arising from the title of Chapter XVI of
the Criminal Code.

On the other hand, it seems that all the arguments mentioned so far specify
not so much the subject of the crime, but the circumstances in which its
elements may be realised. In this approach, we would be dealing with a general
crime, which is the predominant and — as it seems — more accurate view [5, 6].

The prohibited behaviour of the crime defined in article 123 § 1 of the
Penal Code consists in committing a homicide, i.e. realising the elements of any
form of this crime specified in the Penal Code. It seems that from such a
generalised formula we should exclude privileged forms of homicide. The
notion of causing grievous bodily harm should be understood as the
implementation of the elements contained in Article 156 paragraph 1 of the
Penal Code.

Submission to torture, cruel or inhuman treatment is a term referring both
to the regulations of the Geneva Conventions, the Universal Declaration of
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Human Rights (Article 5), the ECHR (Article 3), the ICCPR (Article 7) and the
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment
or Punishment. Using the definition contained in the UN Convention of
10.12.1984 (Art. 1 para. 1), it should be assumed that torture is "any act by
which severe pain or suffering, whether physical or mental, is intentionally
inflicted on a person for the purpose of obtaining from that person or from a
third person information or a confession, or of punishing that person for an act
that that person or a third person has committed or is suspected of having
committed and for the purpose of intimidating or coercing him or a third
person, or for any other purpose based on discrimination of any kind, when
such pain or suffering is caused by a public official or other person acting in an
official capacity or on their instructions or with their explicit or tacit consent.
The term does not include pain or suffering arising only from, inherent in or
incidental to lawful sanctions".

It is further accepted that the distinction between torture and cruel or
inhuman treatment is relative and depends on the one hand on the specific
intensity of the perpetrator’s act, and on the other on its circumstances and
effects [1, 5, 6].

It should also be noted that performing cognitive experiments should be
understood as in the case of Article 27 of the Criminal Code. [5, 7]. It should be
noted that at the statutory level, the category of prohibited experiments has not
been restricted to medical experiments, although such a restriction may result
from the provisions of international law (cf. Article 8, para. 2, letter b, point x
of the ICC Statute). In the case of Article 123 § 2 of the Penal Code, at the same
time, the possibility of considering behaviour as lacking unlawfulness due to
the consent of the person on whom the experiment is performed is excluded.

Use to protect a certain area or object from hostilities with their presence or
to protect their own chapters includes situations in which arms bearers, the
wounded, the sick, survivors, prisoners of war, etc. are used as so-called
"human shields”. At the same time, this is clearly a mode of combat prohibited
by international law [1, 8, 9].

In turn, holding hostages on the grounds of the discussed crimes should be
understood analogically to Article 252 § 1 of the Penal Code, with the
reservation that the denominator "holds™ covers both "taking" and "detaining" a
hostage.

All operational elements of Article 123 of the Penal Code refer to a specific
category of persons subject to protection under international law. Such
protection is provided in relation to specific groups mainly by Article 23, point
3 of the Hague Regulations (persons laying down arms), Article 50 of the
Geneva Convention (the wounded, the sick, medical personnel, clergy),
Article 51 of the Geneva Convention (survivors), Article 130 of the Geneva
Convention (prisoners of war), Article 147 of the Geneva Convention
(prisoners of war), Article 147 of the Geneva Convention (prisoners of war),
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Article 147 of the Geneva Convention (prisoners of war) and Article 147 of the
Geneva Convention (prisoners of war). 147 IV of the Geneva Convention
(civilian population of an area occupied, seized or subject to hostilities)
Comprehensive definitions of the terms ‘wounded’, ‘sick’, ‘survivors’, ‘medical
personnel’ and ‘clerical personnel’ are provided for in Article 8(a-d) of the First
Additional Protocol to the Geneva Conventions [3, 5, 8].

The catalogue of protected persons is open insofar as it also provides for
the category of "other persons enjoying international protection during armed
hostilities" (Article 123 § 1 point 4 of the Penal Code). In this supplementary
category are listed, among others, war correspondents, foreigners on the
territory of one of the parties to the conflict, personnel taking part in aid
operations, refugees and apatrids and journalists fulfilling dangerous
professional missions in the zones of armed conflict [7]. It is worth noting here
that in relation to prisoners of war, protection also extends to the period
following the cessation of the armed conflict [7, 8].

An occupied or occupied area — referring to Article 42 of the Hague Rules -
is a territory formally or actually under the authority of an enemy army, with
occupation extending only to those territories where that authority is established
and where it can be exercised.

From the perspective of the result-oriented or consequence-free nature of
the prohibited acts in question, it should be pointed out that the offence under
§ 1 is of a material nature, as it is characterised by an effect in the form of death
of a person. The offence under § 2, on the other hand, is effectual in terms of
causing grievous bodily harm and detention as hostages (where the effect is
deprivation of liberty), while it is non-effectual in terms of conduct consisting
in subjecting persons mentioned in the provision to experiments, torture and
using them to protect the area, facility or own troops.

The conducted analysis shows that despite the relatively great interest of
the international community in the typification of war crimes, it is not always
easy to decode individual elements of the structure of the crime. Significant
doubts arise with regard to the interpretation of the perpetrator of the crime or
the correct interpretation of the object of the executive act. In particular, the
latter issue appears to be fundamental, as it is these persons who are the carrier
of the legal good on which the perpetrator’s attack is directed.
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MPABOBUI CTATYC 3ACYJIXKEHUX
3 BUCOKUM PU3UKOM HEBE3IIEKHU B KOHTEKCTI
CIIVIKYBAHHZ 13 30BHIIIHIM CBITOM TA MOKJ/IUBICTIO
PECOULIAJIIBALIL B ICHYIOUUX YMOBAX

Kareropist 3acymKeHUX 3 BHCOKMM PH3UKOM HEOE3NMEKH BHUMArae
0COOJIMBUX yMOB yTPUMAaHHSI 4yepe3 HWMOBIpHY HeOe3NeKy Jisl CYCHUIbCTBA.
Tomy My OBUHHI 3BEpHYTH YBary Ha TaKuX 3aCy/PKCHHX, OCKITbKUA MPUUHSTTS
CHeIlaJIbHUX 3aX0/11B MOKE 30UIBIIIUTUA PUZHK KOPCTOKOTO MOBOKEHHSI.

VYrpaBiiHHS BCTAHOBJICHHSIM YMOB yB’SI3HEHHS ISl TAKUX OCI0 € CKJIaQJIHUM
3aBJAHHSM, OCKUIbKM II€¢ BHUMAarae JOTPUMAHHS PO3YMHOro OajaHCy Mix
JOCSITHEHHSIM METU Oe3MeKH Ta T'yMaHi3My, a TaKOXK TiJHUM IOBOJKCHHSIM 3
ycima yB’si3HeHnMH [1]. ¥V I'pysii 3acymxeHl 3 BUCOKMM PHU3UKOM HEOE3MeKH,
PO3MIIIYIOThCS B crieliiaibHuX ycTanoBax (Ne 3 ta Ne 6).

[lutanHs pecorianizaiii 3acyPKEHUX 3 BHUCOKUM PHU3UKOM HeOe3NeKu
3aBXM OyJie aKTyaJIbHUM, OCKUJIbKM O€3MocepeHbO OB’ I3aHE 3 TPOMAJICHKOIO
oesnekoro. Came CyCHNUIBCTBO TMOBHUHHO OyTH 3aIliKaBJIICHE y BHIIPABIICHHI
3aCy/DKCHOTO Yy B’SI3HMIN, OO BIH OUIBINE HE SBIISIB COOOIO 3arpo3y IICIs
3BIJILHEHHSI 1 3HOBY HE BUYMHMB 37104MHY. KpiM TOro y BUNAIKy pEIUIUBY,
Nep>kaBl JOBEJEThCS BUTpadyaTH KOIITH Ha MepeOyBaHHS HMOTO y B’SI3HMIN IIIE
MPOTSITOM 3HAYHOI KUTBKOCTI POKIB.

Bunukae nuTtaHHS, 4d CIIJ BIJHOCHUTH TaKMX 3aCy/PKCHUX IO KUIBKOCTI
3aCyDKCHHX, pecoIiamizamisa sKuX € HeMOXIuBor? Jlume yepes iXHil craryc
HE BapTO pPOOUTH OJIHO3HAYHI BHUCHOBKHU. I[Ipo mMOBHE iX BUINpPABICHHS,
OYEBHUJHO, HE MAEThCS, aje BCEe TaKM HEOOXIJHO 3aCTOCYBaTH 3aXOjH, 1100
BOHU HE BUMHUIIM HOBUX 3JIOYMHIB.

VY mnporeci pecorianizailii 3aCy/>KEHUX BIJIHOCUHU 3 HABKOJIMIIIHIM CBITOM
MaloTh BedMke 3HaueHHd. [lo30aBieHHsT CBOOOAM  CYNPOBOJKYETHCS
CTPOKJIAHHAMHM Ta I1HIIMMHU HEraTUBHMMM HACHIJKaMU 1 KOMIICHCYBAaTH II€
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