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PED®EPAT

[losicHroBasibHAa ~ 3amucka A0  KBamidikamiitHoi pobGotun  «KpuminanbHa
BIIMOBIIANIBHICTD 3a TopriBito joasMu (cT. 149 KK VYkpainm)»: 129 ctopinok, 136
BUKOPHUCTAHUX JKEPEIL.

KPUMIHAJIBHA  BIAIIOBIJAJIBHICTH,  TOPTIBJISA  JIKOJAbMU,
EKCIUIVATAIIA  JIIOJAWHHW, VPA3JIMBUN CTAH, BEPBYBAHHS,
I[NEPEMIINEHHA, IIEPEXOBYBAHHS, IIEPEJAYA ABO OJIEP)KAHHSA
JITOAVHUN.

OG’eKTOM JOCHIPKEHHSI € TOPTiBis JOJAbMH. [IpenMeToM TOCHIIKEHHS €
KPUMIHAJIBHO-TIPABOBI HOPMH BITYM3HSHOTO 3aKOHOJIAaBCTBA, IO BCTAHOBIIIOIOTH
BiJIIOBIJAJIBHICTh 32 TOPTIBIIO JIFOJABMH; IPaKTUKA IX 3aCTOCYBAHHS; IOJIOKCHHS
HU3KM MDKHApOJHUX AaKTiB, SIK1 OyNnu MNPUMHATI 3 MUTaHb OOPOTHOM 3 TOPTIBJICIO
JIOJIbMU.

MeToro JIOCHIJKEHHST € KOMIUIEKCHa pPO3poOKa HAyKOBO OOIPYHTOBaHUX
IPOMO3UIIIA 1 peKOMEH 1Al 010 YAOCKOHAJIEHHSI KPUMIHAJIBLHOTO 3aKOHO/JIABCTBA
Ta TPaKTUKH MOro 3acCTOCyBaHHS B YAaCTHHI BCTAHOBJEHHS KPUMIHAJIBHOI
BIMOBIAAJIBHOCTI 32 TOPTIBIIO JIIOABMH, BH3HAYEHHS KPUMIHAJIBHO-TIPABOBHUX
npobieM kBamidikaiii KpPUMIHAIBHOTO IIPaBOMOPYIIEHHS, BiAMEXYBAaHHS BiJ
CYMDKHUX CKJIAJIIB.

Mertoau  MOCHIIKEHHS: CHUCTEMHO-CTPYKTYPHUM, JTIAJCKTUUYHUM  METOJ
Mi3HAHHS, METOJ CHCTEMHOTO aHali3y; MOPIBHAIBHO-TIPABOBUN METOJI; IOPUIUYHUN
(mormMaTUYHU) METO/.

Toprieas moapMu — OJHA 3 HAWOUIBIN aKTyadbHUX MPOOJEM Cy4YaCHOCTI.
XKeprtBamu cydacHux ¢opMm paOGCTBa B YChOMY CBITI IIOPIYHO CTAIOTh MUTBHOHU
monei. Jlana mpobiemMa € akTyalbHOIO Ha ChOTOJTHINIHIN J€HBb HE TUIBKU B YKpaiHi, a
i B ychoMy CBiTi. BpaxoByroun HeOe3neKy TpaHCHAIIOHATLHOT TOPTiBII JTIOABMU 32
Cy4yaCHUX yMOB, VYKpaiHOI BXHBAIOTHCS 3aXOAW IIOAO TMPOTHIIl IHOMY
MPOTUIIPABHOMY MIXKHApOJHOMY sBUINy. [IpoGiema mgorpumaHHs TpaB 1 CBOOOI
ocobu, 3a0e3neueHHs TapaHTii iX 3A1HCHEHHS Ha0yBa€ 3a Cy4aCHUX YMOB BEITHUKOTO

3HA4YCHH:I.
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BCTYII

AKTyaJIbHiCTh TeMH Aocail:keHHsA. DopMyBaHHs y Hamiid KpaiHi MpaBOBO1
JnepkaBd OOYMOBWIO O00’€KTMBHY HEOOXIJHICTh TPUBEACHHS BCIET CHUCTEMH
YKpaiHCBKOTI'O MpaBa y BIANOBIAHICTH JO PEANTbHOCTI BXk€ C(HOPMOBAHMX HOBUX
CYCNUIbHUX BIAHOCHH, B SIKUX TPOMAJsSHUH YKpaiHu, Horo mpaBa 1 cBoOOAM €
HAMBUIIOIO LIHHICTIO CyCHUIbCTBA U nepxkaBu. Tomy OcHOBHMI 3akoH YKpaiHu K
OJTHE 3 OCHOBHHX IPaB TPOMAJISH 3aKpillMB MPaBO Ha CBOOOAY Ta HETOTOPKAHHICTH
ocobou. Ilpore cTaTUCTHKA CBIMYUTH MPO JOCUTH BHCOKHHA pPIBEHb 3JOYMHHUX
nocsiraHb Ha CcBOOOAY ocoOu. HalOumbll MOMIMPEHUM 3J0YMHOM Cepell THUX, W10
NIOCATAIOTh Ha BKa3aHe 0J1aro, € TOPTiBIIS JTIObMHU.

TopriBnsg m0IbMH — OJHA 3 HAWUOUIBII aKTyaJbHUX MPOOJIEM CY4YaCHOCTI.
KeprBamu cydacHux ¢opm pabcTBa B yCbOMY CBITI IIOPIYHO CTalOTh MUIBHOHU
moaed. OkpiM €KOHOMIYHUX TPHUYMH, SKi 3MYIIYIOTh ITYKaTH pOOOTY 3a KOPJIOHOM
a00 B PI3HUX PETiOHAaX CBOET KpaiHU, BAXKJIMBUMHU (paKTOpaMu, 110 CIIPHUSAIOTH TOPTiBIIi
JIOJBMH, €  BIACYTHICTH  JOCTOBIpHOI  iHGopmalii  1po  MOXKIHUBOCTI
IpaleBIallITyBaHHsl Ta HE3HaHHA CBOiX mpaB. [laHa mpobiiema € akTyalabHOIO Ha
CHOTOJIHIIIHIA JeHb HE TUIBKM B YKpaiHi, a ¥ B ychoMmy CBiTi. BpaxoByrouwn
HeOe3MNeKy TpaHCHAIIOHAJIBHOI TOPTIBII JIFOABMH 3a CyYaCHHMX YMOB, YKpaiHOIO
BXKUBAIOTHCS 3aX0JIU 010 MPOTHUIT IIbOMY MPOTUIIPABHOMY MIKHAPOIHOMY SBHIILY.

[Ipobmema moTpuMaHHS TMpaB 1 CBOOOA 0OCOOHM, 3a0e3medyeHHs TapaHTik iX
3MiCHEeHHs] HaOyBa€ 3a CydyaCHUX YMOB BEJIMKOTO 3HaueHHs. Y 3araibHid Jekmapartii
1paB JIFOJWHH, 3aTBepykeHid ['eHepanbHOO Acambiieero Opranizaimii O6’emHaHMX
Harriii 10 rpynus 1948 p., 3a3Ha4aeThes, 10 Mij Yac 3/1HCHEHHS CBOiX MpaB 1 CBOOO/T
KOXXHAa JIIOJJMHA TIOBUHHA 3a3HaBaTH TUIbKM THUX OOMEXKEHb, BCTAaHOBJICHHX
3aKOHOJJABCTBOM, BHUKIIOYHO 3 METOIO 3a0e3MedYeHHs HAJICKHOTO BU3HAHHS U
MOBaKaHHS TIPaB Ta CBOOO/ 1HIIMX OCI0 1 3aJ0BOJICHHS CIIPaBETMBUX BUMOT MOPAJTi,
IPOMAJICKKOTO TOPSJIKY 1 3arajJbHOTO T00pOOYTY B AEMOKPATHYHOMY CYCIUTBCTBI.

Ha cborogni 3a60poHa TOPTiBiIl JIOJbMH IepeadadeHa B TAKUX MIXKHAPOHO-
MpaBOBHX aKTaX, fIK 3arajpHa JAckjapauis npas doauau 1948 p., MixHapoaHuit

MaKT PO TPOMAASHCHKI 1 MOJITUYHI mpaBa 1966 p., €Bporeiicbka KOHBEHIIIS PO



3aXUCT MpaB 1 OCHOBHUX cB0oOoA moauau 1950 p., Kouseniis mpo padctso 1926 p.,
JlonatkoBa KOHBEHIIISl PO 3a00pOHY padCTBa, paOOTOPriBIi, a TAKOXK aHAJIOTTUHUX
pabCTBY IHCTUTYTIB 1 mpakTUKU 1956 p., KonBeHis mpo 3a00poHy TOPTiBiAl JHOABMU
Ta eKCIUTyaTauii NpoCTUTYLii TpeTiMu ocobamu 1949 p., Ilpotokon mpo
MonepeHKeHHsT Ta NMPUITMHEHHS! TOPTiBIl JIFOABMHU, OCOOJIUBO KIHKAMH Ta MIThbMHU, 1
nokapaHHs 3a Hei, skuil qonoBHIOe KonBenuito OOH mpotu TpaHCHaI[iOHAJIBHOI
oprasizoBaHoi 3104nHHOCTI 2000 p. Ta 6araTboX 1HIMMX. Yce 1€ CBITYUTH PO yBary
BCHOT'O CBITOBOTO CHIBTOBAPUCTBA JIO0 ICHYIOUOi MPOOJEeMU TaK 3BaHOTO ‘‘OLI0TrO
pabcTBa”, sika HaOyJa TpaHCHAI[IOHAIBLHOTO XapakTepy [42, c.3].

Bianogiguo 10 4.1 ¢1.29 KoHncturyiii Ykpainu, KokHa JIFOIMHA Ma€ MPaBoO HA
cB00Oy. OOHUM i3 3JIOYMHHUX TIOCATaHb, SKI Ipy0O MOPYIIYIOTh II€ IPaBo, €
TOPTiBJS JIOABMHU. YTEpIle B Halliid Jep)kaBl KpUMiHalIbHA BIAMNOBIAAIBHICTH 3a
TOPTiBJIIO JIIOJbMHU Oyina BcTaHOBJIeHa 3akoHOM Ykpainu "IIpo BHeceHHs 3MiH A0
JESIKUX 3aKOHOJJAaBYMX aKTIB YKpPATHH Yy 3B'A3KY 3 NPUUHATTAM 3akoHy Ykpainu "[Ipo
BHECEHHS 3MiH 1 jJomnoBHeHb A0 Kojaekcy mpo nuto6 Ta cim'to Ykpainu" Bim 24
oepe3ns 1998 poky. 3rigHo 3 num 3akoHoM KK VYkpainu 1960 p. 6yB mornoBHeHUM
cT.124-1 "Topriensa moaemu". Y KK 2001 p. xkpumiHaigbHa BiANOBIIAIBHICTH 32
TOPTiBJIIO JTIOAbMHU niependaueHa cr.149 KK Vkpainu.

besnocepennbo mpobnemaM TmocsAraHb Ha CBOOOAY OCOOHM SK 3J0YMHAM
MDKHapoOgHOro Xapaktepy Oynu mnpucssiueni mpami O.I. borartuproBa, C.B.
boponina, JI.M. T'anencekoi, I.I. Kapmens, I'.JI. Koxana, B.M. KynpsBuesa, €.I'.
Jlsaxoma, B.II. Ilanoma, 0.0. PemeroBa Ta neskux iHmMMX ydeHUxX. IIpobGaemwu
KpUMiHAJIBHOI BIAMOBIZATBHOCTI 3a III 3J0YMHHM Ta iX KBamidikamii po3riisaao
O0arato BITYM3HSHUX Ta 3apyODKHUX aBTOpiB, cepen skux M.I. Baxkanos, [0.B.
baynin, B.I. bopucos, T.I. Bo3na, O.0. Bomoaina, JI.J[. 'ayxman, B.O. I'mymikos,
H.O. TI'yropoBa, A.M. Nly6posina, B.Il. €menssnoB, M.I. 3aropomuixos, B.O.
IBamenko, O.M. IrmatoB, B.A. Kozak, b.O. Kypinos, LII. Jlanosenko, O.I.
Jlockytos, L.I. Jlykamyk, S.I'. JIuzory6, H.E. Maptunenko, I1.C. MatumeBchkuid,
B.O. Hampoupkuii, A.M. Opnean, B.B. Ilankparos, B.M. Iliaropoauncekuii, B.1.
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Cumonos, M.P. CraxoBa, B.B. Crammc, B.S. Tamii, B.I1. Tuxuii, C./.I1lamuenko,
C.C. Suenko Ta iH.

Merta i 3aB1aHHA A0CaiTxKeHHsA. MeTOI0 JTOCTIKEHHS € KOMIUICKCHUI aHai3
KPUMIHAJIbHO-TIPABOBUX IMPOOJEM TOPTiBJl JIOJbMU B CYYaCHHUX YMOBAaX PO3BUTKY
VYkpainu, po3poOsieHHs Ha HOro OCHOBI HAayKOBO OOIPYHTOBAaHHUX MPOMO3ULINA 1
PEKOMEHAIii MO0 TOJANBIIOTO BIOCKOHAJCHHS HOPM 3aKOHOIABCTBA PO
KPUMIHAJIBHY BIAMOBIIANBHICTD 32 1I€Hl 3710YHUH.

BianoBigHo 10 nocTaBieHoi MeTH chOpMYJIbOBAHO TaKi 3aBJAaHHS

— MpoaHali3yBaTH 00’€KTUBHI Ta CYO’€KTHBHI O3HAKH IOPUIUYHOTO CKIaay
31104uHY « TOPTIiBIIS JHOIBMUY,;

— PO3KPUTHU 3MICT KBaTIpIKYIOUUX Ta OCOOJIMBO KBTI(QIKYIOUUX O3HAK
MOCSITaHHS,

— 3OIACHUTH BIAMEXKYBAHHS TOPTIBIS JIIOJBMU B I1HIIUX CYMDKHUX
KpUMIHATBLHO-TIPABOBUX J15THbB;

— BHECTH MPOMO3UIlli 100 BIOCKOHAJIEHHS HOPM YHHHOI'O 3aKOHOJABCTBA
PO KPUMIHAJIBHY BIIMOBIAAIBHICTD 32 TOPTIBIIIO JIFOABMHU.

06 ’exmom NOCIIJDKEHHSI € TOPTiBIs JIOABMHU. [IpeOmemom NOCTITKEHHS €
KpUMIHATBHO-TIPABOBI HOPMH BITUM3HSHOTO 3aKOHOJIABCTBA, IO BCTAaHOBIIOIOTH
BIJIMOBIIAJIBHICTB 32 TOPTIBJIIO JIFOJbMHU; 1HIIN 3aKOHOJ[ABUl aKTH YKpaiHH, MpaKTUKa
iX 3acTOCYBaHHS; TMOJOKCHHS HU3KHW MDKHApPOJHUX akKTiB, sKi OylId TPUHHATI 3
MUTaHb OOPOTHOU 3 TOPTIBIICIO JIFOJBMH.

Metoan aocaigmenHsi. MeTOIONOTIYHOIO OCHOBOIO JTOCHIKEHHSI € cydacHa
TEOpis HAYKOBOTO Mi3HAHHS COLIAFHUX SBHIII, 1[0 OXOILIIOE€ KOMIUIEKC TEOPETUIHH X
MeTomiB. 30KpeMa, 3aCTOCYBaHHS CHCTEMHO-CTPYKTYPHOTO METOJY JO3BOJIHUJIIO
BUOKPEMHUTH Ta MPOAHANI3yBaTH CKIAMW 3JOYMHIB MPOTH CBOOOIM OCOOM Ta iX
OCHOBHHM Oe3mocepefHiii 00’€KT; MialeKTUYHUN METOJN IMi3HAHHS, BIAMOBIIHO 0
SIKOTO TIPEIMETH (SBHUIA) BHUBYAIOTHCA B E€IHOCTI Ta OOpOTHOI MPOTHUICKHOCTEH,
BUKOPHUCTOBYBABCSI B MPOIECI AOCHIIKEHHSI TOPTiBJI1 JIOJbMHU SIK KPUMIHAJIBHO
KapaHOTO  SIBHINA; METOJ] CHCTEMHOTO aHaji3y BHUKOPHUCTOBYBaBCS IS

XapaKTEPUCTUKU EJIEMEHTIB 1 O3HaK CKIJIAMIB 3JI0YMHIB, nependaveHux ct.149 KK;
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MOPIBHSUIBHO-IIPABOBUI METOJI HAJ]aB MOKJIUBICTh 31CTABUTA HOPMH KPUMIHAJIBHOTO
npaBa YKpaiHM 3 BIANOBIIHUMH TOJOKEHHSIMHU 3apyODKHOTO 3aKOHOAABCTBAa Ta
MDKHApOJHO-TIPAaBOBUMH  aKTaMM; OPUAMYHHUM (JIOrMaTUYHHUIM) METOJ HaJaB
MOXJIMBICTh BU3HAUUTU 3MICT CHEUUPIYHUX IOPUIUYHUX TEPMIHIB 1 JaTH
TIIyMay€HHs! KOHKPETHUX KPUMIHAJIbHO-TIPAaBOBUX HOPM, nependauenux ct.149 KK, a
TaKOX PO3POOUTH MPOMO3UIII HI0JI0 BJOCKOHAJICHHS YMHHOI'O 3aKOHOJIaBCTBAa PO
KpUMIHAJIBHY BIAMOBIJAIBHICTh 3@ TOPTIBIIO JIIOJBMHU Y CYYaCHUX YMOBAX PO3BUTKY

YkpaiHu.
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PO3/ILJI 1. HOHATTS «TOPTIBJIS JIIOAbMW»: MIDKHAPOIHUIA
TA HAIIOHAJLHMI MIJIXO/IM.

1.1. MixkHapoAHO-TIPABOBA perjiaMeHTalisi TOPriBJi JIOAbMHA

Toprieis m0aAbMU — MIXKHAPOJIHE, CKJIaJHE Ta YHIKaJbHE SBUIIE, SIKE MICTUTh
0araro TICHO MOB’sI3aHUX MK co0o0r0 eneMmeHTiB. Hapa3i MokeMO KOHCTAaTyBaTH, 1110
TOPTiBJS JIIOJBMH SK KpHUMIiHAJIbHE TMPABONMOPYIICHHS TIJ100aIhbHOTO0 MacmTady
OXOIUTIOE BC1 PErioHu TIUIAHETH, OUIbIIE TOTO, KOHTPOJIOETHCS MIKHAPOIHOIO
OpraHi30BaHOIO 3JI0YUHHICTIO.

AHaniz MDKHapOAHUX yroj, sKi OyJno CHpPSMOBAaHO Ha MPOTHAIID TOPTiBIi
JI0JIbMH, HajJaB HaM MOJKIJIUBICTh 3pOOUTH BUCHOBOK TIPO TE€, IO TOPTIBIIIO JIFOJBMH
BIIEpIIe OYyJIO 3aCy/PKEHO Ha MI>XKHAPOIHOMY PiBHI Jiniie Ha nmoyatky XIX cromitts. 3
TOTO Yacy J0 ChOTOJIHI OyJ0 yKiaaeHo moHaa 20 MiKHAPOIHUX YTOJ.

Crnin BiI3HAYMTH, IO TEPII yroad 3acy/KyBaiau Juiie padoroprimio. Jlo
TOTO  BOHM MajM JCKIapaTUBHHUI XapakTep, ajpke He MITKPITUIIOBAIUCS SIKUMU-
HeOy/Ib MPAKTUYHUMU 3aX0AaMu. B 1ieii yac okpeMi JepikaBu yKJIa1alu JBOCTOPOHHI
yroau, sKi TakoXX Oyiau chpsMoBaHI Ha OOpoThO0y 3 paboTopriBiero. Toprieis
BUIbHUMHU JIFOJIbBMU Ha PAHHBOMY €Tarll 3aKOHOJABYOTO PETYIIOBAHHS I[LOTO MUTAHHS
HE 3acy/pKyBasiacs. MibKHapOo Ha MPAKTHKA TOJI OTOTOXKHIOBAJIA TOPTIBIIO JIOJIBMH 3
IIPOCTUTYIIIEI0 a00 CYTEHEPCTBOM.

3 pokaMu 1€ TIOHSATTS ICTOTHO TpaHC(OpMyBanocs, BHACIIIOK 4Oro HaOyso
HEOJIHO3HAYHOTO TIYMA4Y€HHS HOTO IOPUIWYHOTO 3MICTY B PI3HMX KOHBEHITIAX 1
noroBopax. Tak, Hanpukiaza, B 1899 poui Ha MixHapogHoMy KoHrpeci B JIoHmOHI,
TOBOPSYM TMPO TOPTIBIIO JKIHKAaMHU, IO CyTi, BeJacs MOBa MPO MDKHAPOIHY
npoctutytito. Ilizaime, B 1904 1 1910 pokax, komu Oymm mpuiinati [lapusbkuii
noroBip i1 [lapu3bka KOHBEHIlIS PO MPUITMHEHHS TOPTIBII OLTUMU KiHKamu. B ycix
MOJANBIINX MDKHAPOJAHUX JOKYMEHTaX, IO PErIaMeHTYIOTh BIAMOBITAIBHICTH 3a
TOPTiBJIIO JIFOJABMHU, MICTUJIOCS Take 3K MNOHATTA Topriii JroasMu (PKeHeBchka
KOHBEHII1 PO 3a00poHy Topriii kiHkamu 1 AitbMu (1921), Konsenuii 1933 1 1949

POKIB).
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Bnponosx yceoro XX cCTONITTS OpUMalncs MIKHApPOJHI KOHBEHI, SKi
3a00pOHSIM  TOPTIBAKO JKIHKAMU 1 JITBMUA IS iX MOJANbIIOI  CEKCyallbHOT
ekcruryaranii [99, c.10].

3pemroro yci nepepaxoBani Konsennii 1 yrogu Oynu 3Beneni OOH B enuny
Kongewnttito «/Ipo bopomuoy 3 mopeisnero 1odvmu i 3 eKCHIyamayieio npocmumyyii
mpemimu ocobamuy», npuhHIATy 15 Oepe3ns 1950 poky, ska Ha ChHOTOAHI €
KJIFOYOBHUM JIOKYMEHTOM, O SIKOTO aleiol0Th MPHU PO3TJISLAl MUTaHb, MOB’SI3aHUX 3
Toprieiero JoabMu. [Ipote B Hili He OyJI0 3aKPIMICHO MOHSTTS «TOPTIBIIS JTHOIBMU.
Hagani npoGnemMi mpoTuaii TOPriBii JIOABMHU Y paMKax MDKHAPOAHUX JOKYMEHTIB
NpUIUTSITIAcs Jesika yBara, TMpOTe MOHATIHHUI amapaT HE PO3TJSAaBcs, a TOPTIBIIS
JOJIBMH Ha3uBasiacs B uucii 3a0oponeHux sisuil (Konseniis «IIpo nmikBimarmito ycix
dopM nuckpumiHamii OO0 KiHOK» Big 18 rpyans 1979 poky, BineHceka
neknaparitisg 1993 poxy).

Koneenyia npo pabcmeo Bin 1926 poky, 1o 3000B’s3y€e yYaCHHUKIB
MmoTepe/KYyBaTH Ta TMOMaBIsSITH padotopriBmo (ct. 2 KouBeHmii), JiKBIAyBaTH
NPAaKTUKY 3aCTOCYBaHHS MpuUMycoBoi npaili (cT. 5 KoueHiiii). /Jodamkosa kongenyis
npo cKacysamusi pabcmea, pabomopeieni ma iHcmumymis i 36u4ai, nooiOHUX 00
pabcmsa, 1956 poky (patudikoBana 31 xoBTHS 1958 poky), sika JOIOBHIOE JICIIO
3actapinty KonBeniiro mpo padctBo Big 1926 poky Ta mepemdadae MOBHY BiIMIHY
Ooproroi Kabajau Ta KPIimoCHOT 3aI€KHOCTI.

[pyHTOBHI NPHUHIMITA 3aXUCTy OCHOBHHUX IIPaB Ta CBOOO JIFOIMHH 3aKPIILIEHO
Konsenyieto npo 3axucm npag nodunu i 0CHO80NON0NHCHUX c60000 Binm 1950 poky
(patudixoBana 17 mumas 1997 poxy). 3a3HayeHUM JTOKYMEHTOM 3a00pOHEHO
pabcTBo 1 mpumycoBy mparlio (cT. 4 KonBeHirii).

Ha mouatky 90-x pokiB XX cTONITTS Ha MDKHApOAHOMY 1 HAIIOHATLHOMY
PIBHAX CTaH 3'IBIISITUCS MPaBOB1 JOKYMEHTH, SIKi, BpPaXOBYIOUH X 3MICT, Bke Oynu
cupsiMOBaHi1 Ha 00pOTHOY 3 TOPTiBICIO JNIOABMU MO CyTi. Hanmpukian, y psani aepxas
konumHboro CPCP, a Takox B KkpaiHax 3axigHoi €Bpomu, A3ii, AMepuku 1
ABcTpaiii, Oyiu yXBaJieH1 CIieliaJibHI 3aKOHU, 3aBISKU SKUM KPUMIHAJIbHI KOACKCH

MONMOBHUJIMCS HOPMaMH MpO BIANMOBIAANBHICTH 3a Toprieiato mwoasmu. Tak, B KK
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®PH 1871 poky B 1992 poui crneniaibHuM 3akoHOM Oylia MpUHSATa HOpMa MPO
BIIMOBIIANIBHICTG 3a TOpTiBito JoasMu (§180b), a § 181 "Tspkkuii Bumaaok Toprisii
moaeMu" Buknanenuid B HoBiM pepakuii. Y KK Pecnybniku bimopycs 1999 poky
BKJIIOUYEHA CTaTTs, 10 nependayae nokapanHs 3a toprisito moaemu, KK KHP 1997
POKy mependadyuB BIANOBIJAIBHICTh 3a KYMIBIIO, MPOAAX 1 iHIII GopMuU mepenadi
K1HKU 1 auTuHU (cTarti 240-242), B KK SAnonii 1907 poky B penakuii 3akony Ne 91
Bim 1995 poky BkimoueHa crarts 226, B fKii, 30KpeMa, BH3HAYAETHCSH
BIJIMOBIIANIBHICTE 3a TOpriBiato JoaeMu, B KK Asctpamii B 1995 pori BBeneHa
CTaTTsl, 10 Mepeadavyae BiIMOBIIAIBHICTh, Y TOMY YHKCIHI 1 32 pabOTOPriBiIt0 (CTaTTS
270.3). BianoBinanbHICTh 3a TOPTIBIIO JIOAbMU Oyna mependayeHa iy psl HIIUX
nepxas - Higepnannax, [Tonsmi, Can-Mapuno, Cep6ii, [IBeitnapii.

Cepen MDKHApOJIHO-TIPABOBUX AaKTIiB, M0 TMOKJIMKAaHI TPOTHIISITH BCIM
PI3HOBHJIaM TOPTIBII JIOJbMU MOKHA BITHOCUTH. [Ipomokon npo nonepeoxcenHs i
NPUNUHEHHS MOP2i6i TH00bMU, OCOOIUBO JHCIHKAMU [ OIMbMU, MA NOKAPAHHSA 34 Hel,
mo gomnoBHOe Kouenuirto OOH mpoTu TpaHCHaliOHaIbHOT OpPraHi30BaHOI
snounHHOCTI 2000 poky (patudikoBanuit 4 mororo 2004 poky) ta Kownsenyis Paou
€sponu npo 3axoou wodo npomudii mopeieni modvmu 2005 poky (patudikoBana 21
BepecHs 2010 poky). 3a3HaueHi JOKYMEHTH BU3HAYAIOTh MOHSTTS TOPTIBII JIOABMH,
OKPECTIOITh KOJIO CYCHIIbHO HEOE3NEeUYHUX [isiHb, KpPUMIHATI3aIllsl SKAX €
000B’SI3KOBOI0, TIepea0avyaroTh OCHOBHI CTaHAAPTH 3amoOiraHHs, MPOTHIl TOPTiBii
JIOJIbMU, a TAaKOK 3aXUCTY Ta peaduritarlii »kepTB 1boro 310uuny [95, c. 20]. Crarrsa
18 3ramanoi KonBeHiiii 3000B’s13y€e JepKaB-y4acHHUIb BU3HATUA 3JTOYMHHUMH HaWM,
nepeaady, nmepeBe3eHHs, MPUXOBYBaHHA ab0 ofepKaHHS OCi0 IIIAXOM MOrpo3u abo
3aCTOCYBaHHS CWJIM 4YM IHIHUX (OPM TPUMYCY, HACWIBHHUIIBKOTO BHUKpAJICHHS,
oOMaHy, mIaxpaiiCTBa, 3JIOBXXKMBAaHHS BIaJ00 abo Oe3mopagHuM CcTaHOM abo
HAJAHHSM YA OTPUMAHHSM IUTATH YM BUTOJIM JUTSI TOCSITHEHHS 3TOJIM OCOOM, SIKa Ma€e
BIIAy HAJ| 1HIIO 0C0000, JIJIS €KCILTyaTallii.

BignosigHo 10 cT. 24 3ragyBaHoi KoHBeHIIll, CTOPOHH MOBHWHHI 3a0€3MEYUTH
BU3HAHHS OOCTaBMHAMH, 110 OOTSKYIOTh IMOKapaHHS 3a JaHl NpaBONOPYIICHHS,

CTBOPEHHSI HEOE3MEeKU JIA KUTTS KEPTBU YMHUCHO 4M 4epe3 rpy0y HeoOepexKHICTb,
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BUMHEHHS I[MX MPaBONOPYUIEHb II0A0 JAUTUHHU, a00 K MOCAZAOBOIO OCOOOIO MiJ 4Yac
BUKOHAHHS OOOB’SI3KIB, @ TAaKOX IX BUMHEHHS B MeEXax 3JI0YMHHOI Oprasizarii.
YacTKoBO 11 BUMOTH IMIUIEMEHTOBAHI y HalllOHaJIbHE 3aKOHOJABCTBO — 4. 3 cT. 149
KK Vkpainu orpumMana Taky oco0JIMBO KBali(hiKyr0Uy O3HAKY SIK BUMHEHHSI 3JI0UUHY
OpraHi30BaHOIO TPYIOI0.

Creuiani3oBaHUMU ~ MDKHApOJHUMHM  JOKYMEHTAMH, CHOPSIMOBaHMMHU  Ha
OPOTUAII0 MPUMYCOBIM Mpaill Ta IHIIMM PI3HOBUAAM €KCIUTyaTalii mpaii € Taki:
Komneenyia npo npumycosy uu 0606 ’a3xo8y npayro Ne29 (patudikoBana 10 ceprus
1956 poky) mpucBsiueHa CKacyBaHHIO MPUMYCOBOT UM OOOB’SI3KOBOI Mpalli B ycCix ii
dopmax. B posyminHi cT. 2 KOHBEHIli TepMiH «IpPUMycCOBa» YU «0OOB’SI3KOBA
mpar» o3Havyae 0y/ib-sKy poOOTy 4u Ciyk0y, 10 1i BUMararTh Bi OYIb-1KOi 0cOOH
M 3arpo30l0 TMOKapaHHS 1 Ui BHKOHAaHHS $IKOi II1 0coba He 3alpoIloHyBaja
T0OPOBUIBHO CBOIX MOCHYT.

Komneenyia npo crxacysanus npumycosoi npayi Ne 105 Bim 25.06.1957 poky
(patudixoBana 5 xoBTHI 2000 poky), MICTUTH CT. 1, sika 3000B’Si3y€ y4YaCHHKIB
dbopmu: a) sik 3ac00y MOJTITUYHOTO BIUIMBY UM BUXOBAHHS UM K 3aCO0y ITOKapaHHS 3a
HasgBHICT, a00 3a BHCIOBIIOBAHHS MOJITHYHAX NOLIAAIB YU  11€OJOTTYHUX
NEepEKOHaHb, MPOTWJICKHUX YCTAJICHIN TMOMITHYHINA, COLIIBHIA YM EKOHOMIYHIM
cucreMi; 0) K MeToa MoOUT3aIlii Ta BUKOPUCTAaHHS poOOYOi cuid IS TOTped
€KOHOMIYHOTO PO3BHUTKY; B) K CHOCIO MATpUMAHHS TPYIOBOI AUCIUILIIHH; T) SIK
METOJI TIOKApaHHA 3a y4acTh y CTpaiikax; 1) K crmocid MUCKpUMIiHAIT 32 O3HAKaMH
pacoBoi, COIlaTbHOI UM HAI[IOHAJIBHOI MPUHAIEKHOCTI a00 BipocmoBigaHHs [95, c.
21].

Komneenyia npo 3abopony ma meeaiini 3axoou wooo nikeioayii Haucipuiux
Gopm oumsuoi npayi Ne 182 1999 poky (patudikosana 5 »xoBTHs 2000 poxy), y cT. 3
K01 BKa3ye Ha 3a00poHy ycix (popm pabctBa abo0 mpakTHKH, MOAIOHOT 10 pabcTBa,
K, HaMpUKIad, TPOJaXx MiTed Ta TOPriBjisl HUMH, OoproBa kabana Ta KpimocHa
3aJIeKHICTh, & TAKOXK MPUMYCOBA YU 00OB’SI3KOBA TIPAIlsl, BKIFOUYAIOYH TPUMYCOBE YU

000B’s13k0Be BepOyBaHHSI AITEH IS BUKOPUCTAHHSA iX y 30pOoHHUX KOH(QIIKTax;
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BUKOPHCTaHHs, BepOyBaHHs a00 MPOMOHYBAaHHS AUTUHU JUIS 3aHSATTS MPOCTUTYIIEIO,
BUPOOHHUIITBA MOPHOrpapIyHOI MPOAYKLII YW [ NOpHOTrpadiuHUX BUCTAB;
BUKOPHUCTaHHS, BepOyBaHHs a00 MPONOHYBAHHS JTUTUHU JIJISl HE3aKOHHOI AISUIbHOCTI,
30KpeMa JJii BUPOOHUITBA Ta MNPOAAXY HAPKOTUKIB, SIK 1€ BU3HAYAETHCA Y
BIJIMOBITHUX MDKHAPOAHUX JOTOBOpax; poOOTy, IO 3a CBOIM XapaKTepoM Yu
yYMOBaMH, B SIKNX BOHAa BUKOHYETBCS, MOXE 3aBIaTH LIKOAM 30pOB’I0, Oe3mell 4u
MopanbHOCT1 aiTeil. KoHBeHIi€0 mnependayeHo, MO0 KOXHa Jep’kaBa IOBUHHA
BXKMBATH 3aXOJ[iB, CIIPSIMOBAHUX HA HEIOMYIICHHS 3allydeHHS TITeH 0 HaWripmmx
dopM AUTSYOI mpal, HaJaHHA IM HEOOXITHOI Ta HaJekKHOi AOMOMOTH, JOCTYIY [0
0€3KOIITOBHOI MOYAaTKOBOI OCBITH Ta, y pa3i MOXKIUBOCTI, 10 NpodeciiHO-TeXHIYHOT
ATOTOBKH.

[IpoTarom octaHHiX AecATUPIYb 3’ SIBHJIMCHh KOMIUIEKCHI 32 CBOIM XapaKTepoM
MDKHApOJHI JTOKYMEHTH 3 MPUBOAY OOpOTHOM 13 TOPriBICIO JIOABMH, B KOTPHUX
JEKJIapYyEThCSl HaMaraHHs OJHOYACHOI MPOTHIT PI3HUM MPOSIBAM TOPTIBII1 JIOJABMHU.
[Tincymkom 1ol Hu3ku koHBeHiiit OOH crana Ilekinceka matdopma miid 1995p.,
npuitHata Ha VI BcecBiTHIM koHdepeHIlii 31 cTtaHoBuia >kiHOK. Lle goKymeHT
IIPOIOHYE OOpPOTHUCH 13 TOPTiBICIO JIOABMH Yy pI3HUX HampsMmax, a came: 3a
JOTIOMOT0I0 PO UTAKTUYHUX 3aXOJIIB I0J0 pabCTBa, TOPTiBI >KIHKAMHU 3 METOIO
BUKOPHUCTAHHS Yy TPOCTUTYIII Ta B IHIIMX KOMEPIIMHUX BUIAX IISJIBHOCTI,
OB’ I3aHUX 13 CEKCOM, HACUIILHUIIBKOIO MpaIleto, IPpUMycoM JIo nuiody [64, c. 10].

Binomoto y 60poTs0i 3 TOPriBieio JIOIBMH CEpel MDKHAPOJAHUX JTOKYMEHTIB
crana [laazvka MiHicmepcbka OeKNapayisi €8pONeUCLKUX PEeKOMEeHOayil w000
eghekmuenux 3axo0ie 3 nonepeodceHHss ma O0pomvOU i3 MOP2ieNel0 IHCIHKAMU 3
memorw cekcyanvHoi excnayamayii 1997 poky. ¥V miit Jlexnmaparii 3amponoHOBaHO
[MITMH  KOMIUIEKC 3axoliB y pamkax €Bporu, €Bpomeiicbkoro Coro3y, KpaiH-
KaH/IUJATIB y WICHH CIIBTOBApUCTBA. TOPTiBAS JKIHKAMH Yy IIhbOMY JOKYMEHTI
BU3HAYAETHCA K «Oynb-AKi i, CIPSIMOBaHI Ha JieraibHe a00 HeJleraJibHEe BBE3EHHS,
MpOBE3eHHS, nepeOyBaHHs a00 BUBE3EHHS 3 TEPUTOPIi KpaiHU KIHOK 3 METOI0 IX
MpUOYTKOBOI CEKCYyaTbHOT €KCITyaTaIlii, 3 BAKOPUCTAHHSAM MPUMYIITyBaHHS, 30KpeMa

HAaCWJIbCTBA, IMOrpo3 abo oOMaHy, 3JI0BXKUBAaHHS CIYXKOOBUM CTaHOBHUILEM, a0o
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HIIIOI'0 THCKY, BHACIHIJIOK SIKOTO 0CO0a HE MAa€ HIAKOrO PEeajlbHOIO Ta 3aJ0BUILHOTO
BUOOpPY SIK TUIbKH CKOPUTHUCS LIbOMY THCKY a00 BUNHEHUM IPOTUIIPABHUM JISIM).

[Ile omHWM MDKHAPOIHUM JTOKYMEHTOM, CHpPSIMOBAaHMM Ha KOMIUICKCHY
OPOTHAII0 TOPTiBIi JIOABMH, € [IpOmoKoN Npo NONepeddtCeHHs | NPUNUHEHHS
mopeieni 1oovmu, 0COONUBO ICIHKAMU ma OimbMu, [ NOKAPAHHA 3a Hel, 110
nonoBHioe Konpeniriro OOH mpoTu TpaHCHAIIOHAJIBHOT OpraHi30BaHOl 3JJ0YMHHOCTI,
npuitsaTil 15 nucromana 2000 poky. 3rigHo 31 crarrero 3 1poro IIpoTokomy
TOPTIBJIA JIIOJPMHU O3HAYa€ 3MIHCHEHHS 3 METOK eKCIUTyaTtallii: BepOyBaHHS,
NIepEeBE3CHHS, Mepeaadi, IepexoByBaHHA a00 OTPUMAHHS JIOJEH NUIIXOM IOTPO3HU
cuioro abo 1 3acTocyBaHHS YM IHIIUX (OPM TMPUMYIITYBaHHS, BHKDPAJICHHS,
miaxpaicTBa, oOMaHy, 3JOBKMBaHHS BIIAJIOI0 YH BPA3NIMBICTIO CTaHOBHINA, a00
IUIIXOM MIJAKYIY Y BHUIJISAAI TUIATEXKIB YW BUTOIH, JJII OTPUMaHHS 3roJd OCOOW,
KOTpa KOHTPOJIIOE 1HIIy 0co0y [64, c. 10].

Oxpemo y IIpoTokoii po3KpUBAETHCS MOHATTS €KCIUTyaTallii, KOTpa BKIIIOUAE,
SK MIHIMYM, €KCIUIyaTallil0 MPOCTUTYIIIi 1HIIUX OcCi0 Ta iHII (GOPMHU CEKCyaIbHOT
eKCIUTyaTallii; ITpUMYCOBY TMpAI0 YU TOCIYrdH, paOCTBO 4M 3BWYAi, MOAIOHI 10
paOcTBa, MiAHEBUIBHUM CTaH Y BWJIYYeHHS opraHiB. KpiM Toro, y iboMy JOKYMEHTI
aKIICHTYEThCS yBara Ha JBOX oOcraBuHax. [lo-mepie, 3roma »XepTBU TOPTiBII
JIOJIBMM  Ha 3aIUTaHOBaHy eKCIUTyaTallilo He OepeThCs 10 YyBarw, SKIo OyB
BUKOPUCTAaHUN Oyab-iKUi 3acid BIUIMBY, IO BKa3aHWW y BU3HAYEHHI TOPTIBIi
monaemu. [lo-mpyre, BepOyBaHHS, NEPEBE3CHHS, IMepeaada, IEPEXOBYBaHHS YU
OTPUMAaHHS JUTHHH 3 METOIO €KCIUTyaTallii BBAXKA€ThCA TOPTiBJICIO JIIOJABMH HABIThH Y
TOMY BUTAJKY, KOJIH BOHU He OyiH TOB'i3aHi 13 3aCTOCYBaHHSM OJHOTO i3 3aC001B
BITUBY, BKa3aHUX Y BU3HAYCHHI TOPTIBIIi JTIOIbMHU.

KpiMm Toro, icHye cmerianaizoBaHWii MIKHAPOJAHHUA TOKYMEHT, CIPSIMOBaHUMN
BHKJIIOYHO Ha TPOTHAII0 TOPTiBII JTITBMH, AUTAYIA TPOCTUTYII Ta JATIIIN
nopHorpadii. e Daxyromamusnuii npomokon oo Koueenyii npo npasa oumuru
w000 mopeisni dimvmu, ouma4oi npocmumyyii i oumsawoi noproepagii . B m. a) c1.2
uporo IIpoTokony 3a3HayvaeTbesl, 110 TOPTiBIA IITbMHU O3HA4Ya€e OyIb-SKUW akT abo

YIOJly, BHACHIOK SIKMX AUTHHA TNEPEHAEThCs OYylb-sIKOI 0C00010 abo OyIb-IKOIO
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rpynoro oci0 iHmIi oco0i ado rpymi ocid 3a BUHAropoAy ado 1HIIE BIAIIKOIYBaHHS.
A B ctarTi 3 nepeadadeHo 000B’ 30K KOXKHO1 JeprKaBU-yUyacHUIIl 3a0€3MeunTH, 1100,
«K MIHIMYM, HacCTYIH1 JISIHHS 1 BUAU JTISJIBHOCTI OYyJIM MOBHOIO MIpOIO OXOIUIEHI ii
KpPUMIHAJIbHUM a00 KapHUM IpaBOM, HE3aJE€KHO Bl TOTO, YK OyNH 11 KpUMIHAIbHI
MPaBONOPYILICHH BUMHEH] Ha HAI[IOHAJIbHOMY a00 TpaHCHAIIOHAJLHOMY piBHI, a00 B
IHAMBIAYaJIbHOMY YW OpPraHi30BaHOMY MOPSJKY: @) Y KOHTEKCTI TOPTiBI1 JITbMH,
BU3HAuUEHIM y ctarTi 2: 1) mpomo3uiis, mnepenada 4 OTPUMAHHS OyJb-SIKUMHU
3acobaMu JMTUHU 3 METOIO: a. CEKCyalbHOI eKcIUTyaTalii IWTUHU; b. mepenadi
OpraHiB AWUTHUHU 32 BUHATOPOJY; C. BAKOPUCTAHHS JUTHHHA Ha IPUMYCOBHX po0OOTax;
1) HempaBOMipHE CXHJISTHHS SIK TIOCEPETHUIITBO 10 3TOJIM HA YCUHOBJICHHS JTUTHHU 3
MOPYIIECHHSIM 3aCTOCOBHMX MIDKHApOJHO-TIPABOBUX AaKTiB MO0 YCHHOBICHHS;
b)mporo3uilis, OTpUMaHHA, TMepeAada Yd HaJaHHS JUTHHUA JJIS LU JUTSI901
MPOCTUTYIIII, BU3HAUYCHOI y CTATTi 2; C)BUPOOHHIITBO, PO3IMOILI, PO3MOBCIOKEHHS,
IMITIOPT, €KCIOPT, MPOIO3UIlisA, MPoJaX abo 30epiraHHs y BHIIE3a3HAYCHUX ITUISIX
AUTsS401 mopHorpadii, BusHaueHoi y crarti 2» [64, ¢. 11-12].

TakuMm 4YMHOM, MiJ €100 MDKHApPOJAHUX OpraHizamiil Oyjao MpUUHITO P
KOHBEHI[IH KpHUMIHAJbHO-TIPABOBOI'O XapakTepy, ki 3000B’SI3yIOTh JIep)KaBH-
YYaCHUIlI IINX KOHBEHI[IA MPHUBECTHU Yy BIJIMOBIIHICT, CBOE BHYTPIIITHE KpUMIHAJIbHE
3aKOHOJ/JABCTBO BIAMOBIAHO JO PEKOMEHJAIM, BUKIAICHUX Y MDKHAPOJHHMX aKTax,
TOOTO BCTAHOBUTH KpPHUMIHAJIBHY BIAMOBINAIBHICT 3a TI YW IHII CYCHIJIBHO-
HeOe3meuH1 JiSHHS a00 K BHECTH SKICHI 3MIHM JIO JIIOYMX 3aKOHOJABUYMX IOJI0KCHbD,
AKI TependavyaroTh KPUMIHAIBHY BIAIMOBIMAJBHICT, 32 BYMHECHHS BiAMOBLIHUX

KpUMIHAJIBbHUX TpaBornopymieHs [12, c. 28].

1.2. IloHATTS TOPTiBJIi JIOAbMH 32 HAIOHAJBHUM 32KOHOAABCTBOM

VYKpaiHChbKe 3aKOHOAaBCTBO ChOT'O/IHI BJKE€ Ma€ MEBHY HOPMATUBHY 0a3y, KOTpa
JI03BOJISIE  KOMIUIEKCHO TPOTHUIIATA TOPTiBII JoAbMHU. PosrisiHemo mkepena, 1o
YTBOPIOIOTh YKPAiHChKY HOPMATUBHY 0a3y MPOTHUALI IbOMY SIBUIILY.

[lepBicHO B aucno3uilii i€l HopMu Oyna mepeadadeHa BIANOBIIANBHICTH 3a

KYIIBIIO-TIPOJAX JIIOAMHU a0o0 ii BepOyBaHHS, MEPEBE3CHHs, NIepeaady, OAep:KaHHs,
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BUMHEH]1 3 MeTow ii ekcruryatanii. 3akoHoMm Ykpainu «IIpo BHeceHHsS 3MiH 10
KpuMiHanbHOro KOAEKCY VYKpaiHM IIOAO BIOCKOHAJIEHHS BIANOBIAAIBHOCTI 32
TOPTiBJIIO JIIOJbMU Ta BTATHEHHS B 3aHATTA NMpocTUTyLieto» Bia 12 ciunga 2006 p.
CTaTTs, IO Mnependavae BIANOBIAAIBHICTH 32 TOPTIBIIO JIIOABMH Oyjia 3MiHEHa
HACTYITHUM YWHOM: TOPTIBJS JIOJbMHU a00 3A1MCHEHHS 1HIIOI HE3aKOHHOI YrojH,
00’€KTOM SIKO1 € JIIOJINHA, @ TaK caMO BepOyBaHHs, NEPEMIILICHHS, IEPEXOBYBaHH,
nepenaya abo oOAep)KaHHA JIIOJIMHM, BYMHEHI 3 METOK eKCIUTyaramii, 3
BUKOPUCTaHHSAM 0OMaHy, IaHTaXy YM YPa3JIUBOTO CTaHy OCOOH.

3akonom Ykpainu «lIpo BHeceHHs 3miHuM 10 ctatTi 149 KpuminaabHoro
KOJeKCY VYKpaiHM MO0 TPUBEACHHS Y BUINOBIAHICTE 3 MDKHAPOIHUMH
cTanaapramu» Bia 6 BepecHs 2018 poky HOpMY Mpo KpUMIHAIBHY BiAMOBIJAIbHICTh
3a TOPTiBJIIO JIIOJIbMU OYyJI0 YTOYHEHO Ta jAomoBHeHO. Hapas3i, BiamoBigHO 10 4.1 CT.
149 KK VYxkpainu, TOpriBis JIOJUHOIO, a Tak caMO BepOyBaHHS, MEpEeMIlICHHS,
NepexoByBaHH, nepeaada abo ofep>KaHHs JIIOJAUHU, BUMHEH] 3 METOIO eKCIUTyaTarlii,
3 BUKOPUCTAHHIM MIPUMYCY, BUKPAJIEHHS, 0OMaHy, MAHTaXy, MaTepiaabHOT UM 1HIIOT
3QJIEKHOCTI TIOTEPITUIOro, HOro ypa3auBOro CTaHy abo MiIKyNy TpeThoi ocoOH, sika

KOHTPOJIIOE MOTEPIIIOTo, JUIsi OTPUMAaHHS 3T0JIM Ha MOro ekcruryataiito. (Cmamms

149 6 peoakyii 3axonie Ne 3316-1V 6io 12.01.2006, Ne 2539-VIII 6i0 06.09.2018).

BiamoBigHo, 00’€KTHBHa CTOpPOHA PO3TJISAYBAHOIO TOCSATaHHA — Oyla
IpUBEJEHA Y BIAMOBIAHICTh 3 BUMOTaMH MDKHAPOJIHHUX aKTiB, KOTPi 3a00pOHSIOTH
JaHe JISHHS 1 € YMHHAMY U1 Y KpaiHu.

AHaJi3 TaHUX MDKHApPOJHHX KOHBEHIIIH MIATBEPJKYE CBOEYACHICTH PIIICHHS
3aKOHOaBIlA BHecTH 3MiHM 10 cTtaTTi 149 KK VYkpainm, ocKiabkH ii MOJ0KEHHS HE
BIIMOBITAJIM THUM BHMOTaM, SKI CTaBHJIHCh MDKHApPOJTHO-TIPABOBUMH aKTaMH IIO
00pOTHO1 3 TOPTIBICIO JTIOIBMHU.

Ha piBHI KpuMiHambHO-TIpaBOBOi HOpMH (a came, ii JIWCMO3HINII), IO
nepeadavyae BIIMOBIAANBHICT 32 TOPTIBIIO JIIOJBMHM, CJIil 3a3HAYMTH, IIIO0 BOHA 3a
CBOEI0 CTPYKTyporo € ckiaaaHotro. Tomy, sk ciaymHo 3a3Hadae B.A. Koszak,
nucnosutlis ct. 149 KK noctaTHbo cKilajiHa, 1110 MOPOKYE U pI3HE 3a CBOIM 3MICTOM

TAyMa4eHHSI HU3KM O3HAK CKJAJy SIK Cepell HAyKOBUX, TaK 1 cepell MPaKTUYHUX


https://zakon.rada.gov.ua/laws/show/3316-15
https://zakon.rada.gov.ua/laws/show/2539-19#n5
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MpaliBHUKIB. Yce 1e, 0e3yMOBHO, MEPEIIKO/KA€ MPABUIBHOMY Ta OJIHAKOBOMY
3aCTOCYBAaHHIO TPAaBOOXOPOHHMMH OpPraHaMH KPHUMIHAJIBHOTO 3aKOHY, a, TEBHOIO
MIpOI0, 1 HaJIeXHIA OOpOTHOl 3 UM KpPUMIHAJIBHUM MpaBONOpYLIEHHAM [42, c. 4].
CrocoBHO 11b0T0 TIUTaHHA, nojae 1 S.I'. JIuzory0: «aetanpHe il BUBUEHHS MTOKA3allo,
10 BOHA MOTpeOye BiAMOBIZHOTO 3aKOHOJABUOTO «UHUIICHHS» 3 0ararb0X MPUYIHH
[67, c. 3].

B.M. becuactHuii 3a3Haudae, mo 30povHuii koHikT Ha JloHbaci craB
KaTai3aTopoM 30UTbIIECHHS (pAaKTIB TOPTiBII1 JIIOJIbMH, III0 OOYMOBIIOEThCS OaraThbma
dakTopamMu, 30KpeMa, CKJIaJHa KPUMIHOTEHHa OOCTaHOBKA B 30HI KOHQIIIKTY;
nocya0JIeHHs AePKABHUX THCTUTYTIB; AUCHYHKIIISA MPAaBOOXOPOHHUX OPraHiB B 30HI
npoBeneHHs ATO; cKIagHICT TPaBOBOTO CTATYCy HEMiTKOHTPOJBHHUX YKpaiHi;
3MiHa TEHJCPHOr0 OallaHCy Ha OKPEMHUX TEPUTOPIAX; BPA3IUBICTH IIOACH, IO
NPOXUBAIOTH MOOJIM3Y JiHIT pO3MEXKYBaHHA Ta HA TEPUTOPISX HEMIIKOHTPOJIbHUX
VYkpaini. Ha Binminy Bin kimacuuHux cdep eKcruryaTailii Jirojed, B yMoBax 30poiHUX
KOH(JIIKTIB HaMOUIBII PO3MOBCIOMHKECHUMH (PopMaMHu TOPTIBII JIOJABMU 3 METOIO
MOJaNbIIOl  eKCIUTyaTalli CTalTh  BepOyBaHHs, TeEpeMillleHHs, Iepeaaya,
nepexoByBaHHs a00 oJepKaHHs 0ci0 YOoJIOBIYOi cTaTi 3 METOI IOIOBHEHHS JaB
0co00BOTO CKJIaAy 30pOMHMX CHJI CTOpiH, IO OepyTh ydacTh B KOH(IIIKTI,
BUKOPHUCTAHHS TPUMYCOBOI Tpalli i padcTBa sl 3aJ0BOJICHHS IMOTPEO 030pOoeHUX
IPyIl; CeKCyallbHa eKcIuryartamis (BiiCbKOBa  MPOCTUTYIlIS, HACHUJIbHUIIbKA
BariTHICTh); BTATHEHHS Yy 3JI0YMHHY NISUIbHICTH; BIUIy4eHHS opradiB. Kpim toro, min
gac 30poiHOTr0 KOH(IIIKTY (pakTé TOPriBil JIOJbMU HAWYACTIIIE CYMPOBOKYIOTHCS
BUYMHEHHSM IHIINX TSKKAX TMPOTHUIPABHUX i, K TO CEKCyallbHE Ta TEHICPHE
HACWJUISA, KaTyBaHHS TOIO, 200 3 MOrpo3a 3aCTOCYBAaHHS TaKUX JIid. ABTOP MPOMOHYE
nomoBauTH CT. 149 KK Vkpainn kBamidikoBaHUM CKJIQJOM 3JI0YHHY, OCKLUIBKH
BUYMHEHHS KPUMIHAJIBHOTO TIPABOMOPYIIEHHS B yMOBaX 30pOWHOTO KOH(IIKTY
IIIJTKOM BIJIOBIJIa€ 3a3HAYCHUM KBajihiKOBaHMM O3HAaKaM. TWM OilblIe, 110 JTOCBiJ
3aCTOCYBaHHS CXOXKMX O3HAK K OOTSHKYHOUHMX MOKapaHHS y 3aKOHOJMABIIS BXKE € — Y

nyHKT1 11 yactunu 1 crarri 67 KK Ykpainu ofHi€0 3 TaKMX 0OCTaBUH BU3HAETHCS
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BUYMHEHHS KPUMIHAIBHOTO TPABOIOPYIIICHHS 3 BUKOPUCTAHHSAM YMOB BOEHHOTO 200
HAI3BUYAMHOTO CTaHy, IHIIUX Haa3BH4YaiiHuX noxii [10, ¢. 19-20].

Ha cboroani cepeji BITYM3HAHMX HAYKOBIIIB CIIOCTEPIra€ThCs HEOJIHO3HAYHUUN
MiAXiM 1IOA0 TIYMA4yeHHS TOHSATTS «TOPTIBJISA JIFOABMH». Y3araJbHIOIOUN
BU3HAYEHHSI TIOHATTSA TOPriBIl JIOABMHU, Hadadi BueHumu, O. M. bannypka
BI/I3HAYAE: «CHOTOAHI B TIOHATTSA TOPTiBIl JIOJBMH Y CBITOBOMY MacTali
BKJIQJ]AIOTh MEBHOIO MIPOIO Pi3HI SIBMILA, K1 MalOTh CIUIbHI O3HAKH, FOJIOBHA CEPEll
AKUX — NMpoJax (iHIla MmiiaTHa nepeaaya) JroauHu. Toprieio TiiymadaTs sSK: 1) Takuid
NPOJaX JIFOJWHU, KOJH ii IOKYIIellb OTPUMY€E HaJl HEIO BCi a00 Maiike BCi aTpuOyTH
mpaBa BJIACHOCTI (pabOTOPriBIIIO); 2) MPOJaXK, IO MPU3BOAUTH 10 BUMHEHHS I0]I0
JIOJMHU THCTHTYTIB Ta 3BUYAiB TOTOXXHUX 3 paOCTBOM, TaKHX, sSK OOprosa kaOaia,
ciMeiiHe paOCTBO TOIIO; 3) BUBE3EHHS I MpoJaxy ado Mpojax JIIOJAWHHU 3a
KOPJIOHOM YH y CBOIH KpaiHi JJii BUKOPUCTaHHS y MPOCTUTYIIIT ab0 mopHOOi3Heci; 4)
OpoJaX IUTUHU JJIS HE3aKOHHOTO YCHHOBJIEHHS; 5) BUKOPUCTaHHS €MOpPIOHY 4Hd
IUIOJy JIFOJIMHU 3 KOPUCIHMBOIO METOH0 ((haKTHUHO MpoJiaX eMOpIOHy 4M TuIoay); 6)
IPOJaX JIFOAMHH 3 METOI0 HE3aKOHHOTO BUJIyU€HHs ii opraHiB Touio» [7, c. 9]. Tomy
HE MOJKHA TIOTOJIUTHUCS 3 BUCHUMH, SKI BBAXKAIOTh, 110 TOPTiBJIS JIIOABMH — 1€ JIUIIE
KymiBisi-ipogax doauan [110, c. 468]. Lle BurummBae 13 3Micty ct1. 3 [IpoTokony npo
MOTIEPE/DKCHHS 1 MPUIIMHEHHS TOPTIBJI JIFOABMHU, OCOOJIMBO JKIHKaMH 1 JITbMH, 1
nokapanHs 3a Hei, skuii gomoBHIOE Konsenmiro OOH mpoTtu TpaHCHaIiOHAIBHOI
OpraHi3oBaHOi 3JIOYMHHOCTI, J€ BIJ3HAYCHO, IO «TOPTIBISA JIFOABMH» O3HAYAE
3MIACHIOBAHI 3 METOI eKcIiulyaTallii BepOyBaHHs, TEpPEBE3CHHsS, Iepeaady,
MIPUXOBYBaHHA 200 OJIep>KaHHsI JIIOJIEH MUISXOM 3arpOo3H CHIIOK0 a0o ii 3acTocyBaHHS
abo iHmmMX QopM TpUMYCy, BUKpAJEHHS, IIaxpaiicTBa, OOMaHy, 3JOBKHUBAHHS
BIaJ010 a00 Ypa3iauBICTIO MOJOXKEHHSA, a00 MUISIXOM MiAKYITY, Y BUTJISIII TUIATEXKIB
a00 BUTONM, I OJACPKAHHSA 3TOJAM OCOOH, SKa KOHTPOJIOE IHIIY 0CO00Y.
Excrmyarariss Bkirodae, sk MIiHIMYM, €KCIDTyaTallil0 MPOCTUTYINT 1HIMUX 0cibd abo
1HII1 (OPMU CEKCyallbHOI eKCIUTyaTallli, IpUMyCcOBY Mpaio abo MOCIayru, pabCcTBO

a0o 3BMuYai, Mo10H1 3 paOCTBOM, MiAHEBUIbHUM cTaH a0o BuityueHHs oprasis [108].
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O.B.Anexcannpenko ta H.O. BecenoBcrka 3a3Ha4arOTh: «TOPIiBIIs JIIOJbMH HE
Ma€e MeX, BOHa SK MDKHApOAHHMHA TEPOPU3M CTaBUTHCS B PO3PAN TaKHUX
TPaHCKOHTHHEHTAFHUX KPUMIiHAJIbHUX MPAaBOMOPYIIEHb K KOHTpabaHma 30po€ro
a00 HE3aKOHHMM 00Ir HAPKOTUYHHUX Ta MCUXOTPOIHUX PEYOBHH. YKpaiHa Ha apeHi
TOPTriBJIl JIIOJbMH BHCTYNA€E OJHOYACHO SK KpaiHa mpusHaueHHs (3 kpain CHJI Ta
A3zii), 1 K KpaiHa NMOXOJKEHHs 1 TpaH3uTy (no 3axigHoi €Bponu, CIIA, Anonii,
ABcTpainii, [3painto i iH.)» [3, c. 84-86]. 3 ornsay Ha 3a3HayeHe BUIIE, OKpEM1 BUCHI
NPOTIOHYIOTh TOPTIBIIO JIFOJIBMH, IO TOB’S3aHA i3 TEpENpaBICHHSAM XEPTBU Uepe3
JepXaBHUH KOPAOH, BIHECTH [0 KPHUMIHAJIBbHUX MPAaBOMOPYIIEHb, IO HOCATH
TpaHCHaI[ioOHaNFHUK xapakrep. O. HaymoBa BBakae, 10 3a HasBHOCTI O3HaK
CHIBy4acTl NOpH TOPTIiBIl JIIOABMH, 3a3HAYEHHM BHUJ CIIBY4acTI Ma€ O3HAKHU
TPAHCHAIIIOHAJILHOT ~ OpraHizamii. ABTOpKa MIATPUMYE JTYMKY BUEHHX, SKI
POIMOHYIOTH NiependaunTy B nosioxkeHHs X OcobnuBoi yvactunu KK sk kBanidikyrouy
O3HAKy JESKMX YMHUCHUX KPUMIHAJIBHUX MIPABOMOPYIIEHb BYMHEHHS 3JI0YHUHY
TpaHCHAIlIOHAJILHOK  OpraHizami€ro y  pa3l  BYMHEHHS  KPHUMIHAJIBHOTO
NPABOIMOPYIIEHHSI TaKOKO CHUIBHOTOIO Ha TEPUTOpPIi KUIbKOX aepkaB. Kpim 1poro,
IPOMOHYETHCA Tepe0auyuTH BKa3aHy OOCTaBHHY B TIepeiiKy OOCTaBHH, IO
00TsDKYIOTh TTOKapaHHs y cT. 67 KK Ykpainu [33, c. 160].

Kpim ct. 149 KK VYkpainu, 1e BCTaHOBICHO KpUMiHAJIBHY BIAMOBIAAIBHICTD 32
TOPTIBJIFO JIFOJbMH, OpraHi3alliiHO-TIPaBOBl 3acajW NPOTHIIl TOPTIBIl JIOJIBMH,
OCHOBHI HaNpsMH JEP>KaBHOI MOJITUKH Ta 3acald MIKHAPOIHOTO CHIBPOOITHUIITBA Y
i cdepi, TOBHOBOKEHHS OpPraHIB BUKOHABYOi BIIAJIM, TMOPSAOK BCTAHOBJICHHS
cTatycy ocib, sKi MOCTpaKJaldu BiJ TOPTIBII JIIOABMH, Ta TIOPSAJOK HaJaHHS
JIOTIOMOTH TaKUM 0cO0aM BH3HAYAIOThCA 3akoHOM YKpainu «[Ipo mpoTtumiro Toprisii
monbpmu» Big 20 BepecHs 2011 poky.

OnHuM 3 OCHOBHUX JOKYMEHTIB, CIPSIMOBAaHUX Ha KOMIUIEKCHY MPOTHIIO
TOPTiBJ1 JIOAbMHU, € JepkaBHa colliaibHa MporpamMa MpOTUIll TOPTiBII JIFOABMH Ha
nepion g0 2020 poky, 3aTBepakeHa moctaHoBoio Kabinety MinicTpiB YkpaiHu Bif
24 mororo 2016 p. Ne 111. Meroro Ilporpamu € 3amno6iranHsi TOPriBil JIOAbMH,

MIJABUIIIEHHS €(EKTUBHOCTI BHSBICHHSA OCIO, SKI BYMHSAIOTH TaKl KpPHUMIiHAJbHI
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MPaBOMOPYIIEHH a00 CHpUAIOTh iX BYMHEHHIO, a TaKOX 3aXWUCT MpaB ocio,
MOCTPaXXAAJIUX BiJl TOPTIBI1 JIFOJbMU, OCOOJIMBO JIITEH, Ta HATAHHS iM JJOTOMOTH.

[Topsia 3 [Iporpamoro, B Ykpaini aie CTaHaapT HaJaHHS MOCIYT 13 COIIATbHOL
npoIaKTUKKA TOPTIBI1 JIOJbMH, 3aTBEPXKCHUN Haka3oM MiHICTEpCTBa COLIANbHOT
nomitukn Ykpainu Bim 30.07.2013 No 458. Ileit Cranmapt po3poOJieHO 3 METOIO
peamizaiii mpaB TpPOMaJsiH Ha OTPUMAHHS HAJIEKHOTO COINAJIBHOTO 3aXHUCTY,
BU3HAYCHHS MIHIMYMY IMOCIYT, HCOOXITHUX JJISI HAJIaHHS JTOTIOMOTH TOCTPaXKIaIuM
BiJl TOPTiBJi JIOABMHU Ta MPEICTaBHUKAM TPYIH PU3HMKY, YIOPSAKYBaHHS HaJIaHHS
nocayr y cdepi npoTuili TOPriBjii JIOABMH COIIaIbHUMH MpAI[iIBHUKAMU Ha
Jep>)KaBHOMY piBHI. BiH yImpoBa/KyeThCcs 3 METOK 3a0e3ledeHHs BCEOIHOT,
CBOEYACHOI, JIOCTYNMHOI Ta JOCTOBIpHOi 1H(OpMaIi CTOCOBHO ICHYBaHHS 1
PO3IOBCIOKEHHS MPOOJIEMHU TOPTIBI1 JIIOJbMH B YKpaiHi Ta 32 KOPJIOHOM, OCHOBHUX
OPUYUH TOTPAIUIIHHS OCOOM JO0 CUTyallli TOPriBjil JIOAbMH, O3HAK HEOE3MeKH,
PHU3HUKOBOI MTOBEIIHKU Ta CIIOCOOIB YHUKHEHHS TAKUX CUTYaITIH.

Crin 3ayBaXUTH TaKOX, IO JIO 3aKOHOAAaBYOi 0a3u YKpaiHu HajexaThb 1 YMHHI
MDKHApOJHI JOTOBOPH, 3rojla Ha 00OB’SA3KOBICTh SKUX HadaHa BepxoBHoio Pamoro
VYkpainu. Tomy po3risgHyTi B p.1.1. MibKHApOIHI TOTOBOPH, paTudikoBaHi YKpaiHOIO,
€ OJHOYACHO 1 MDKHAPOJIHHUM 3aKOHOJABCTBOM, 1 HAIIOHAJIBHMM 3aKOHOJIaBCTBOM
VYkpaiHu.

Buknanene cBiguuTh PO TE, IO BEJIMKA KUTBKICTH IIPaB Ta CBOOO/I JIIOIUHU YU
1HTEpeCiB JepKaBU, KOTPI MOPYIIYIOThCS Y TPOIECi BUYMHEHHS TOPTIBI JIOABMH,
OOYMOBIIIOE Jy’)K€ IIUPOKWNA CHEKTp HaMpsMiB CYCHUIBHOTO pearyBaHHS Ha
MOIIUPEHHS I[HOTO SBUIA Ta BUMArae BiJl CyCIUIbCTBA KOMIUIEKCHOTO MIAXOAY /10

OOpOTHLOM 3 LM 3JIOM.

BucHoBku 10 po3aiay 1.

[epuri Mib>kHApOAHI Yroau 3acy/KyBaJIH Juiie padboToprisiro. Jlo TOTo K BOHH
Majiid OUIbIl JACKJIApATUBHUI XapaKTep, OCKUIbKM HE MiIKPIIUTIOBAINCS SIKUMHU-
HeOyIb MPAKTUYHUMHM 3axo/JaMu. B 1ieil yac okpemi JiepxaBH YKIIaJlald MK CO000

JIBOCTOPOHH1 yTrOy, Kl Tak0oX OyJid cOpsiMOBaH1 Ha OOpoThOYy 3 pPabOTOPriBIEIO.
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TopriBisg BUIBHUMHU JIIOJIbBMHU TIOKU IO HE 3acyJiKyBajacs. MiKHapoJHa MpaKTUKa
3BUKJIAa OTOTOYKHIOBATH TOPTIBJIIO JTFOABMU 3 MPOCTUTYITIEIO0 a00 CYTEHEPCTBOM.

3 pokaMHu 1€ TOHATTSA iCTOTHO TpaHC(OpPMyBaIOCs, BHACIIIOK 4OTro HaOYJI0
HEOJIHO3HAYHOTO TIYMA4Y€HHsS HOro IOPUIWYHOTO 3MICTY B PI3HUX KOHBEHIISX 1
JIOTOBOpAX.

CydacHi MDKHapoAHI AOKYMEHTH BHU3HAUYAIOTh IOHATTA TOPTIBIl JIIOJbMH,
OKPECITIOITh KOJIO CYCHUIbHO HEOE3MeYHUX [isiHb, KpPUMIHAMI3AIlld SKUX €
000B’S13K0BOI0, Tepe0ayatoTh OCHOBHI CTaHJAPTH 3amoOiraHHs, MPOTUIlI TOPriBil
JIOJbMHU, a TaKOoX 3aXHCTy Ta peaOuliTanii MXepTB LbOr0 KPUMIHAJIBLHOIO
IIPABOIIOPYIIICHHS.

VYkpaiHCcbKke 3aKOHOJJaBCTBO CHOTOJIHI BJKE€ Ma€ MIEBHY HOPMATUBHY 0a3y, KOTpa
JT03BOJISI€E KOMIUIEKCHO MPOTHUIIATA TOPTIBII JIOABMHU. AHaANI3 JaHUX MIKHAPOJIHUX
KOHBEHI[IA MIATBEP/XKYE CBOEUYACHICTH PIIIEHHS 3aKOHOJABI BHECTH 3MIHHM JO
cratti 149 KK Ykpainu, ockiibKy ii MOJIOKEHHS HE BIAMOBITAIN TUM BHMOTaM, SIKi
CTaBUJIMCh MIKHAPOIHO-TIPABOBUMHU aKTaMHU 110 0OPOTHO1 3 TOPTiBJIEIO JIIOIBMHU.

Ha cboroani cepesi BITYM3HSAHUX HAYKOBIIIB CIIOCTEPIra€ThCs HEOJHOZHAUHUIA
X1 00 TIIYMaueHHS MOHSTTS «TOPTIBIIS JIIOIBMI.

Kpim ct. 149 KK VYkpainu, ne BCTaHOBICHO KPUMIHAIBHY BiAMOBIAAIBHICTH 32
TOPTIBJIFO JIFOJbMH, OpraHi3alliiHO-TIPaBOBl 3acaJW NPOTHIIl TOPTIBIl JIOJIbMH,
OCHOBHI HaNpsIMU JICPKABHOI MOJITUKU Ta 3acaJ ¥ MDKHAPOJHOTO CITIBPOOITHHUIITBA Y
id cdepi, MOBHOBWKEHHS OpraHiB BUKOHABUOi BJIaJM, MOPSIOK BCTAHOBICHHS
cTatycy oci0, sKi MOCTpaKJadu BiJ TOPTIBII JIIOJABMH, Ta TIOPSJOK HaJaHHS
JIOTIOMOTH TaKUM 0co0aM BH3HAYAIOThCA 3akoHOM Ykpainu «[Ipo mpoTtumiro Toprisii

monemu» Big 20 BepecHs 2011 poky [106].
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PO3/ILT 2. IOPUJUYHUIN AHAJI3 CKJIALY 3JIOUUHY,
NEPEJBAUYEHOIO Y. 1 CT. 149 KK YKPATHU

2.1. KpuMmiHa/ibHO-IPABOBAa XAPAKTEPUCTHKA 00’ €KTA TOPTiBJIi JIOABMHA

OO0’eKT KPHMIHAJIBHOTO MPABOMOPYIICHHS Ma€ BHUKIIOYHO  BAKIIWBE
TCOPETUYHE Ta TPAKTUYHE 3HAUCHHS. BiH J03BOJIIE PO3KPUTH COIliaIbHY Ta
IOpUJIMYHY CYTHICTh 3JI0YMHY, «BUSBUTU CYCHUIBHO HEOE3MeuH1 HaCIIIKH,
BCTAHOBUTU MEXI J1i KpHUMIHAJIBHO-TIPABOBOT HOPMH, CHpUSA€E TPaBUIbHIN
KkBaipiKawii TisTHHS, a TAaKOX HOro BIAMEXYBAHHIO Bl CYMDKHUX 3704nHIBY [121, c.
3].

[TutanHs TIpo Te, camMe 4YOMY 3JIOUYMHHE JiSHHS 3aBaae abo MOXKe 3aBAaTH
IIKOJTY, € OJJHAM 3 CaMUX CIIPHHMX B HayIll KpUMIHAJIBHOTO TpaBa, i PO3TJIA] I[bOTO
NUTaHHS Mae, Oe3MepedHo, MpsiMe BITHOIIEHHS 110 MUTaHHS MPO 00 €KT TOPTiBII1
monbMHu. Ha chorosiHi y BITUM3HSHINA HayIll KPUMIHAJIBHOTO IpaBa ICHYIOTh KLTbKa
KOHIICTITYaJIbHUX MIIX0/IIB 10 MPOoOJIeMH 00’ €KTa KPUMIHAIBLHOTO TIPABOMOPYIIIESHHS.
3rigHo oJHIET 13 HaWPO3MOBCIOKCHIIINX, 00’ €KTOM KPUMIHAJIBHOTO
IPaBOMOPYIIESHHS CJIiJ] BBa)KaTH CYKYITHICTh CYCIUIBHHMX BITHOCHH, BIIIOBIIHOI 10
1HIIO1, HE MEHII PO3MOBCIOKEHOI, 00’€KTOM KPHUMIHAJIBLHOTO IIPABOIOPYIIECHHS
Tpeba po3rsiAaTH K COlialibHI IIHHOCTI. Lle mM03BoJisie 3p0OUTH BUCHOBOK IIPO TE,
10 JI0 TEMEPIlIHhOr0 Yacy mpobiaemMa 00’€KTa KPUMIHAJIBHOTO MPABOIOPYIICHHS B
KpUMIHAJbHOMY TpaBl HE BTpAaTWJa CBOEI aKTyalbHOCTI Ta HOCUTH JUCKYCIHHUU
xapaktep. ONHAaK, K YSABISETHCSA, B paMKaxX JAHOTO JOCIIHKCHHS HE Ma€ MoTpedu
JIOKJIAJTHO PO3TJIISAATH Pi3HI TOYKU 30PY 11010 MOHATTS 00’ €KTA.

BBakaeMo, 1m0 KOXXHa 3 BKa3aHWX KOHIICIIIH € OOIPYHTOBAHOIO, TPOTE
HaWOUTBIII MPUHHSATHOIO BBAXKAEMO, MO0 00’ €KTOM KPUMIHAIBLHOTO MPaBOTOPYIICHHS
CJTiT BBOKATH CYCITUTbHI BITHOCHHH.

[Ipun Bu3HadyeHHI 00’€kTy 37M0oumMHy, mepemdaderHoro ct. 149 KK VYkpainw,
HayKOBII1, IIT0 JOCTIIKYBaJy 1€ MUTaHHs, HEe Oynu ogHocTaiiHuMu. Tak, 30kpema, B.
Ko3zak, Buxo1siuu 13 CyTHOCT1 TOPTiBII1 JIFOJbMH, 5IKa, Y CBOIO YEpry, ICTOPUYHO TICHO

MoB'A3aHa 13 pabOTOPriBICI0 Ta PaOCTBOM, BKa3ye, 110 OCHOBHUM Oe3mnocepeqHIM
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00'€KTOM IILOTO KPUMIHAJIBHOTO MPABOTOPYIIECHHS CIIiJI BU3HATH C80000Y NHOOUHU.
Ilin ocTaHHBOIO, BUXOAAYM 3 ii (LIOCOPCHKOrOo 3MICTYy, HEOOXITHO PpPO3YMITH
00'€eKTUBHO ICHYIOUE MIPUPOJHE Ta HEBIA'€MHE MPABO (SK Mipa MOXKJIMBOT MOBEIHKH )
KOXKHO1 JIFOAWHU 31MCHIOBATH BUMHKU Yy BIJMOBIAHOCTI 31 CBOIMHU CBIJOMICTIO Ta
BoJIetO [42, c.6].

A. Jluzory0 BBaxkae, 10 POJAOBUM 00’€KTOM aHai30BAHOT'O KPUMIHAJIHHOTO
NpaBOMOPYIIEHHS € JIIOAWHA, SK JKUBa, OloJIoriyHA 1ICTOTa, a OCHOBHUM
OesmocepeHIM 00 €KTOM I[LOTO KPUMIHAJIBHO-KApaHOTO [isHHS € cBoOoja 1
0coOucTa HeTOTOPKAHICTh JoAUHM [67, ¢.8-9]. A. Opnean Bka3zyBaB, 110 OCHOBHUM
0e31mocepeTHIM TOPTIBIII JIFOABMH MOXKE BUCTYIIATH TPOMaJIChKa MOPAIbHICTb. ABTOP
HaBITh BUCYBaB MPOIO3UIIII0 BITHECTH CTATTIO, IO Mependavae BIAMOBIIAIBHICTD 3a
TopriBito doabMu, a0 po3nury XII OcobnuBoi wactunu KK Vkpainu, T0o6TO 10
Yuclia KPUMIHAJIBHUX TPABOMOPYIICHb TIPOTH TPOMAJCHKOTO TMOPSAKY Ta
mopasibHOCTi [90, c. 34-35]. Opnak . Jluszory0 3 mpuBOAY 3a3HAYEHOTO
HAroJIoIIyBaB, IO II€ CKOpillleé BITHOCUTBCS OO0 (aKyIbTaTUBHUX 0O’ E€KTIB
KpUMIHATBHO-TIPABOBOT OXOPOHH, OCKUIbKH Y BHITQJIKaX «O170T0 paOCTBa» TiTHICTH
JIOJIMHK TIOPYIIYEThCSI HE KOXKHOrO pa3y. Hampukian, >kKiHKa MOXe JOOPOBLIBHO
MOTOJUTHUCS Ha CBIM MpoJiaX, 3HAIOUH, YUM il Tpeba Oyze 3aitmartucs [42, c. 7]. K.M.
IckpoB cTBepKyE, Mo y unHHIN pepakmii cT. 149 KK Ykpainu aekpuMiHamizoBaHO
TO0OPOBUIbHY TOPTIBIIIO JIIOABMH, JAHUHN CKJIaJ 3JI0YMHY MOXKIIMBO BUMHHUTHU JIUIIE 3
BUKOPUCTAaHHSAM OOMaHy, MIAHTAXXY YU ypPa3IUBOrO CTaHy ocoou. Tomy, Ha AyMKY
aBTOpa, € IIUIKOM BUIIPABJAHUM BBaXKaTH T'POMAJICHKY MOPAIBHICTH Oe3mocepenHiM
006’ekToM Toprimi doapmu [37, ¢. 114]. 3 Takow IMO3HINEI0 Ba)XKO TOTOIUTHUCH.
BBakaemo, mio HaBiTh npum HuHIMHIA pemakmii cr. 149 KK Vkpaiam He
BUKIIFOYAIOTHCS BUIMAJKA TPUTATHEHHS /O KPUMIHAIBHOI BIAMOBIMAIbHOCTI 3a
T00POBUIBHOT 3TOAM MOTEPHLIOT 0COOU OyTH MPEAMETOM TOPTIBII JTIOIBMHU.

Cmpasni, B mepiom aii ctr. 124-1 KK Vkpaiam 1960 poky OCHOBHHM
Oe3nocepeiHIM 00’€KTOM TOPTiBAl JIOABMHM OJHO3HAYHO BH3HABajach CBOOOJA
0CcOOHU, OCKUIbKU CTEp’KHEM 3JI04YMHY OyJio 3aBOjoAiIHHS JroauHor. B cr. 149 KK

2001 poky oOMexeHHs CBOOOAM JIOAWHU TmependadeHo ¢akyapbTaTuBHO. Taka
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KOHCTPYKIIISl CTAaTTl JO3BOJIIE TPUTAraTA A0 BIAMOBINAIBHOCTI K Yy BHUIAJIKaX
MOPYIIEHHSI CBOOOIM JIFOAWHU, TaK 1 y BUMAAKax, KOJIU cBOOoAa He cTpaxmaae [107,
c.39-40]. Bkazani apryMeHTH CBig4aTh Mpo Te, 10 CBOOOA JIIOAUHU CTPAXKIAE HE Y
BCIX BHUIIQJKaX TOPriBIl JIOABMU 1 TOMY HE MOXe OyTH BH3HAHa OCHOBHUM
Oe3mocepeIHIM 00’ €KTOM JTaHOTO 3JI0OUHHY.

KM. IckpoB mnpomoHye BBaKaTH pOAOBMM OO ’€KTOM  BKa3aHOTO
KPUMIHAJIBHOTO MPABOMOPYIIEHHSI IPYIy CYCHUIBHUX BIIHOCUH, fIK1 3a0€3MeuyloTh
ocobucty cBoboAay, yecTh 1 rigHictb ocodu. Ilin 6e3nocepenHiMm 00’ €KTOM TOPriBii
JI0JIbMU HEOOXITHO PO3YMITH caMe JIFOJIMHY, 110, Ha JIyMKY aBTOpa, MPSMO BUILJIUBAE
3i 3micty ct. 149 KK Vkpainu Tta cr. 3 Koncruryuii Ykpainu [37, c. 114-115].
ApPryMEHTYIOUH CBOIO TO3HIliI0, aBTOp BKasye: «llepeHOCUTH pO3IIIsA JIIOJUHU 3
0e31mocepeTHHOTO 00’ €KTa 3JIOYMHY B POAOBUI 00’ €KT, BUXOISYM 3 BUSHAUCHHS HOTO
B cr. 149 KK VkpaiHu, MU BBa)KaeMO IEepeAYaCHUM, OCKLIBKH HEMOKIHUBO
pO3MIIsAaTH JIIOJIUHY SIK HOCIS CYCHUIBHUX BITHOCHH, TOMY IO BIH € iXHIM
0e3rmocepeHIM TBOPIIEM, TAKUM YHHOM JIIOJIMHA, CTBOPIOIOYH CYCIUIbHI BIIHOCUHH,
3abe3reuye X KpUMIHAJIBHO-TIPABOBY OXOPOHY (POJIOBHI 00’€KT TOPTIBII JIFOJABMU),
a TakoXx 3abe3meuye OXOpoHY cebe 0cOOMCTO B MHMX CYCHUIBHHUX BiJIHOCHHAX
(6e3mocepeaHiit 00’ €KT TOPTiBII JIIOABMH)». BTiM, TOCTITHUK CTBEPIKYE, IO JO
Oe3rmocepeTHhOro 00’ €KTa aHATI30BAHOTO CKIIAJy KPUMIHAJIBLHOTO MPABOMOPYIICHHS
TaKOXK BITHOCHUTKCS, KpIM JIFOAWHH, ii cBoOoxa [37, c. 115].

J.0. HerogueHko BKa3ye, 10 OCHOBHMM O€3MOCEpEeNHIM 00’ €KTOM TOPTiBIIi
JIOJBMHU € YeCTh 1 T1IHICTh OCOOM, OCKUTBKM Ha TPAKTHUIll TPAIUISIOTHCS BUIIAKH,
KOJIM 0co0y MpOJaroTh 3a 11 TOOPOBLILHOIO 3r0JI0I0 3 BUKOPUCTAHHSAM 1i ypa3iauBOTO
ctany [86, c. 309], a 1ie, Ha TyMKY aBTOpA, BUKIIFOYAE TMOCATAHHS HA BOJIO OCOOM.

Mu miaTpuMyeMo TO3WINIO, BIAMOBIAHO O SIKOT POJOBUM 00’ €KTOM
aHATI30BaHOTO KPHUMIHAJIBHOTO TMPABOMOPYIICHHS € JIOJWHA, SK JKMBa, OloJOrivyHa
icTOTa, 2 OCHOBHUM Oe3mocepeaHiM 00’ €KTOM I[bOTO KPUMIHAIBHO-KAPAHOTO JiSTHHS
€ cBoOoza 1 0coOMCTa HEIOTOPKAHICTh JIOAWMHU. Boysi MOAMHM — 1€ BakKIMBa
IIHHICTh, TPOTOJIOIIEHA IK MDKHAPOJHUMHU aKTaMHU, TakK 1 3aKOHOJIAaBCTBOM ITPABOBUX

nepxas. Ilig ¢pi3uunoi cBOOOOI0 JIIOAMHU HEOOXITHO PO3YMITH 3[ATHICTh JISITH Y



26

BIJIMTOBIJHOCT1 31 CBOIM BOJIEBUSIBJIEHHSIM IIPH YMOBI1 BIICYTHOCT1 NEBHUX (PI3UYHUX
(MaTepianbHUX) YMHHUKIB, 110 OOMEXYIOTh HOT0 Ait0. SIK MpUKIIag MOXKHA MPOBECTH
cBOOONYy  BHOOpPY  Miclsl  TMPOXKHBAHHS, CBOOOJY  IEpPEeCyBaHHS  TOIIO.
dakynbTaTUBHUMU JTOAATKOBUMHU O€3MOCepeIHIMUA 00'€KTaMH IbOT'O KPUMIHAIBHOTO
MPaBOMOPYIICHHS] MOXYTh OyTH CYCHUIbHI BIIHOCHHH, 110 3a0€3MEUyIOTh >KUTTS,
3I0pPOB'sl, CTaTeBY CBOOOIY ab0 HETOTOPKAHICTh, YE€CTh Ta TIAHICTb JIOJWHH, il
TPYJOBI TpaBa, MOPANOK 3AIMCHEHHsS CIy)OOBOIO O0CO0O0I0 CBOIX MOBHOBA)KEHb,
HOPMAJIbHY JisTbHICTH JEP’KaBHOTO arapaTy, MOPSJIOK IMEepPETHHAHHS JCPKABHOTO
KOpAOHY YKpainu Tomo [42, c. 5,8].

Y Benukii  KUIBKOCTI CKJaJiB KPUMIHAJIBHUX IMPABOMOPYIICHb 3aKOH
nependayae KpUMIHAJIbHY BiJIMOBIAANBHICTD 32 3JIOYMHHHM BIUTUB HA JIOAMHY a0o0 3a
3JI0YMHHE TIOBO/UKEHHS 3 JIOAWHOI0. Pi3HI Buau BOMBCTB, MNIAMIHA JUTHHH,
3aXOIUICHHS 3apy4YyHWKa, BUKPAJCHHS JIIOJWHU, TOPTIBJISA JIIOJbMH TOINO, €
3JI0YMHAMHU, SKI MOXYTh OyTH BYMHEHI JIMIIE BIJHOCHO JIFOJIMHH. M.
Kopxancekuii, A.M. Irnaros, O. [IMiTpieBa Ta iHIII HAYKOBI[I Ha3WBAIOTh JIIOJAUHY
IpeaMETOM Yy TaKUX CKJIaJaX KpUMIHAIBHUX TpaBornopymens [48, ¢.103; 126, ¢.111,
28, c. 15; 61, c. 305].

Oxpemoto npobiIeMoro € Te, Mo 00’ €KTOM YroJu € JIIOJIMHA, aJlKe JIIOJUHA B
TaKOMY pa3l BHUCTyHae HE OO0 €KTOM, a IpPeAMETOM JOTOBOPY 1 OJHOYACHO —
IPEeIMETOM KPUMIHAJIBHOTO MpaBonopyieHHs. Tak, 1o/10 npeaMeTy KpuMiHaIbHOTO
MIPaBOIOPYIIICHHS, TO CJIJI BKa3aTH, 10 HUM 1 SBJISETHCS JIIOJMHA SIK )KMBa 1CTOTA,
HaJIeHa crenuiYHUMH TPUTAMaHHUMU JuIne i o3Hakamu. JlominpHO Oyio 6 y
JUCTIO3UIlIT HOPMU POOWTH BKa3iBKy HE Ha OO0 €KT yroau (B HIUPOKOMY 3MICTI —
JIOTOBOPY), @ Ha IPEAMET YTOJIH.

BinmoBimHo 10 BU3HAUEHb MpeaMeTa KPUMIHAIBHOTO MPaBOMOPYIICHHS,
HaBeneHnx y pobotax B.A. Tamis, I1.C. Matumescrkoro, A.B. CaBuenko, A.B.
HaymoBa Ta iHmMMX HAyKOBIIIB, SIKI BH3HAIOTh MPEIMETOM ‘‘pedi MaTepiabHOTO

b

CBITY...”, HaBeJCHI BUIIE CKJIaJH 3JI0YMHY € OEe3NMpPEeIMETHUMU; JIIOAUHY BIIHOCHO
SKOT BUYMHIOETHCS TaKUM 3JI0YMH, BOHM BU3HAIOTh MOTEPHUION Bl KPUMIHAJIBHOIO

npaponopyuieHas [4, c¢. 105; 121, c. 47; 82, ¢.163; 71, c. 76]. Lli a1B1 mpoTUiIekKHI
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NMO3ULIi ICHYIOTh MapajesibHO, 1 y JIITepaTypl Mailke BIICYTHI apryMeHTH “3a” 4u
“mpoTn” MO HUX, WO HE CHpHUse (QOPMYBAHHIO €IMHOI KPUMIHAIBHO-NPABOBOI
JTOKTPHHHU.

B mepury depry 1e BUKIMKAHO THM, IIIO MaTepiajibHe KpHMiHAIBHE MPABO HE
Ma€ BJIACHOTO BH3HAUEHHS MOTEPHIOro, TOMY HaWdacTilie BHUKOPHUCTOBYIOTh
BU3HAYEHHSI, 3aKpIJIEHE Y KPUMIHAJIBHO-TIPOLECYabHOMY 3aKOH1. BinmosigHo 10 4.
1 c1.55 KIIK VYkpainu, notepniium Moxke OyTH (i3udHa ocoda, sKid KpUMiHATBHUM
NpaBONOPYIICHHSM 3aBJIaHO MOpPaNbHOI, (i3nyHOi a00 MaHOBOI MIKOIW, a TaKOX
IOpUaInYHa 0co0a, fAKiM KpUMIHAIBHUM MPABOMOPYIICHHSM 3aBJaHO MAaiHOBOI
MIKOIU. AJie Ha TPaKTHIl 3yCTPIYArOThCS BHIAJKH, KOJIU JIOAWHI, BITHOCHO SKOi
BUMHIOETBCS 3JI0YMH, HE 3amOJIIOEThCS JKOJACH 13 Ha3BaHUX BHJIB IIKOJIH.
Hanpuknazn, komu mponax JIFOUHU 3TIMCHIOETHCS 3a 3T00I0 0COOM 1 BOHA caMa He
BBakae ceOe morepmniiioro. He3Bakarouum Ha HAsSBHICTh TaKOi 3TrOJM, CIIPHUYUHEHHS
KO 00’ €KTY KPUMIHAIBHOTO MPABOMOPYILIEHHS HE BUKIIIOYAEThCS. Y 11 cuTyarlii
JIOJIMHA BIIHOCHO $IKOi BUMHEHO 3JI0YMH, HE € IMOTEPIIION, 1 TOMY 3aJIMIIAETHCS
HEMOBOM OCTOPOHb OOCTaBWH, IIO MiJJISATAIOTh PO3TIIALY B CIIpaBi, YOTO JOMYCTUTH
HE MOXHa. 3 iHImoro 6oky, mia Ha3BaHe y KIIK moHSTTS moTepminioro JOCUTh 4acTo
HiAnagaroTh 1HIN, KPIM THX, BIIHOCHO SIKMX O€3MocepeaHbO BUMHIOETHCS 3JI0YHH,
ocobu. Ile MOoXyTh OyTH poaudi JIIOAMHU a00 IHINI OCOOM, SKUM KPUMIHATBHUM
IPaBONOPYIIEHHSIM OyJia CIpUYMHEHA MOpajibHa (i3MYHa M MaifHOBa mikoja. Komm,
PO3TIIAIal0UN TaKl KPUMiHAIBHI MPABOMOPYIICHHS, MU Ka)X€MO PO MOTEPIIIOro, TO
MaeMO Ha yBa3l Oyap-koro 3 HuX. Takuii cTaH cmpaB Mo30aBiisi€ KPUMIHAIBHO-
MPaBOBI TEPMIHU YITKOCTI Ta KOHKpeTHOCTI. CIiJ MIKPECTUTH, M0 PO3TISIHYTI
HEBIJIMOBITHOCTI ICHYIOTh Y KPUMIHAJIFHOMY TIPaBi HE TOMY, [0 BUKOPHCTOBYETHCS
BU3HAYCHHS TIOTEPHIJIOro, HaBENCHE Y KPUMIHAJIBHO- TPOIECYATPHOMY 3aKOHI.
Po3po0mneHi HAyKOBISIMU CHIEIIAIBHO IS KPUMIHAITBHOTO TIpaBa, BOHU HE YCYBalOTh
Ha3BaHUX HenodikiB. A.B. CaBueHko, HaNpuKiIad, BHU3HAYA€ TMOTEPIIUIOTO 5K
«p13uuHy 0c00Yy, SIKIM 3MTOUMHOM O€3MOCepPeIHbO 3aMOAISTHO MOPANIbHY, (PI3UYHY YU
MaifHoBy wikoay» [4, c. 106]. M. CenaropoB BBaxkae, IO MOTEPHLIOTO CIij

BU3HAYUTH SIK “colliaibHUi cy0’ekT (Ppi3vMvHa 4 rOpuUdYHA 0co0a, JepxkaBa, 1HILE
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colfiaJibHE YTBOpPEHHs a00 CycHuUILCTBO B IUIOMY), Ojiary 4d MpaBy SIKOTO, W10
nepedyBae MiJ OXOPOHOI0 KPUMIHAJILHOTO 3aKOHY, 3JIOYMHOM 3aloJlisiHa MIKoJa a0o
CTBOpPIOEThCST 3arposa Takoi» [116, ¢.210]. Sk OGauumo, HayKOBl BU3HAYCHHS
MOTEPILIOr0, Po3po0JIeHI CHelialbHO JI KPUMIHAIBHOTO MpaBa, TAKOXK 3aJUIIAI0Th
Ha3BaH1 BUIIE TUTAHHS BIIKPUTUMHU.

AM. Oprnean BKka3ye, U0 PO3LIMPEHHSI MOHATTA MpeAMeTa KPUMIHAIBHOTO
NPABOIOPYIIEHHS JIJII TOTO, II00 BOHO MOTIJIO OXOIUIIOBAaHI KUBUX ICTOT, Y TOMY
YUCI JIFOAEH, TPEACTABISEThCA JOCTaTHHO OOIPYHTOBAHMM KpokoMm [92, c. 126].
[IpOTUBHMKHA  TaKOrO  PO3MIMPEHHS  TOHATTA  NpeaMeTa  KPUMIHAJIBHOTO
IIPABOIOPYIIECHHS HE 0aXXaroTh HA3BaTH JIFOAUHY MTPEAMETOM a00 TOMY, 1110 BUSHAHHS
JIOJIMHA K CY0’€KTa CYCHUIBHHUX BIJHOCHH TIPEJAMETOM  KPHUMIHAJIBHOTO
NPaBOMOPYIIEHHSI CTaBUTh IIiJi 3arpo3y OOIPYHTOBAHICTh Teopli 00’e€KkTa SK
CyCHUTBHUX BiTHOCHUH [96, c. 65], a00 TOMy, 110 Take OTOTOXKHEHHSI 3/1a€ThCS IM HE
eTUYHUM. [XHi OMOHEHTH, HABIAKH, BBAXKAIOTH, IO .. TaKMil AelikaTHM MiAXin €
3aiiBuM. Tu10 JIOAWMHUM, HOTO0 YAaCTUHU 3T1AHO 31 3J0POBUM TIIY3[IOM € TPEIMETOM
MOCSITaHHS, PEYOBOIO 03010 JKUTTS, 370POB’S, a 1HKOJIM YECTi Ta T1IHOCTI OCOOM»
[126, c. 111]. M.J1. KopskaHChbKHil BBaXkae, 10 “IIPEAMET 3I0YHHY - 11 KOHKPETHHUI
MarepiaJbHUM O00’€KT, B SKOMY TMPOSBISIOTHCS II€BHI CTOPOHH, BJIACTHBOCTI
CyCHUTBHUX BiTHOCHH (00’€KTa KPHUMIHAJIBHOTO TIPABOIOPYIICHHS), IUISIXOM
¢i3ugHOr0 2060 MCUXIYHOTO BIUIMBY Ha KM CIPUYMHSETHCS COIIaJIbHO HebOe3meyHa
mKoaa y cdepi mux cycnuibHUX BimHOCUH [48, c. 103], BU3HAIOUH, TAKUM YHHOM,
JOJIUHY TMPEMETOM KPUMIHATBHOTO MPABOMOPYIIEHHS. TaKy MO3UIliI0 MATPUMYIOTh
i iami HaykoBmi [118, c. 41]. Pociiicbki BYeHI ChOTOJHI BIICBHEHO HA3UBAIOTh
MPEIMETOM Yy CKJIaJ1 37104nHYy «TOpriBis HEMOBHOJITHIMIY — HETIOBHOJITHIX [28, C.
15]. B.A. Tamii, Xxo4 1 He BBaxae JIOJUHY TMPEIMETOM KPHUMIHAJIBHOIO
MPABOMOPYIICHHS, aje CTBEP/UKYE MO “NMPEAMETOM CYCIUIBHUX BIJHOCHH, SIKi
BUCTYNAIOTh 00’ €KTOM 3JI0YMHY, CIPABEIJIMBO BU3HAETHCS BCE TE, 3 MPHUBOIY YOTO
a00 y 3B’SI3Ky 3 UMM ICHYIOTH CaMe€ IIi BIIHOCUHHU. ToMy, SIK IPEeAMETU CYCHUIbHUX

BIIHOCUH MOXYTh BHUCTYINATH, IMEpeayciM, pi3HOrO poay (i3uuHi TuUIa, peul
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(mpuponHi 00’€kTH, pi3HI TOBapu abO MNpPEaAMETH), sIKI HE BOJIOIIIOTh O3HAKaAMU
TOBapy, a TAKOK cama moauna’ [121, ¢.27].

B nmitepaTypi chpaBeAsMBO HAroJIONIYETHCS, IO KOJH TMPEAMET BKAa3aHO Y
caMOMY 3aKOHI, KpHUMIHaJbHE NpPaBONMOpYyLIEHH € npeametHum [121, c. 49].
A.M.OprneaH HaIoOJIETJINBO JOBOJIUTH, 110 3alePEUCHHs TE€3H, 3TiIHO 3 SIKOIO JIOAMHA
€ TIPEAMETOM TaKWX KPUMIHAJIBHUX MPaBOTIOPYIICHb, K TOPTIBIS JIOABMHU, OyIyTh
HEOOTPYHTOBaHUMHU CaMe TOMY, 1[0 BOHHU Cylepedarh 3aKOHY. B Ha3BaHMX CKiamax
KPUMiHAJIBHUX MTPAaBOMOPYIICHB, MPEAMET 3aBKIM BKa3yeThCsS y CAaMOMY 3aKOHi, abo
OJTHO3HAYHO BUIUIMBAE 3 HOTO 3MICTy, HUM € JIOAMHA. ABTOp BKa3ye, IO CIiJ
HiATPUMATH HEOOXIAHICTh TAKOTO PO3IIMPEHHS TOHATTS MpeaMeTa KPUMIHATIBLHOTO
NPaBONOPYIICHHS, I[00 BOHO MOTJIO BKJIFOYATH JIIOAUHY a00 iHIIY KUBY icToTy. Jlis
IIOTO BiH MPOMOHYE BU3HAYUTH MPEAMET KPUMIHAIBHOTO IPaBOTIOPYIICHHS SIK
NEBHY MarepiaibHy abo IHIIY cyOcCTaHIlilo, Ha sIKy Oe3mocepeqHbO BILTMBa€E, abo
BITHOCHO SIKOT BYMHIOE TEBHI MAii 3JI0YMHENb MiJ 4Yac 3J0YMHHOTO MOCSTAaHHSI, 3
NEBHUMU BJIACTHUBOCTSMHU SIKOi KpPUMIHAJbHUN 3aKOH TIOB’SI3y€  HAsABHICTH
KOHKPETHOTO CKJIaJly 3JI0YMHY B AIsIX OCOOU. Y THX BHUIAJKAX, KOJU B KOHKPETHOMY
CKJIaJIi KPUMIHAJIBLHOTO MIPaBONOPYIIESHHS nepeadadeHa KpUMiHAJIbHA
BIJIMOBIIAJIBHICT 3a 3JI0YMHHE MOBOKEHHS a00 3a 3JI0OYMHHUMN BIUIMB HA JIIOJIUHY
(ocoby), mpeaMeToM KPUMIHAIBHOTO IMPAaBOMOPYIICHHS MOXE BUCTYMATH JIOAUHA

JIUIIIE B MEPIoJ CBOTO XKUTTA [92, c. 127].

2.2. O0’eKTMBHA CTOpPOHA 3J104MHY, nepexdadeHoro 4.1 cr. 149 KK
Ykpainu

Amnani3 penakiii 4.1 ¢r.149 KK Vkpainu m03Bossie CTBEpKYBaTH, IO JTISTHHS,
dK  OOOB'SI3KOBa  O3HAaKa O0'€KTMBHOI CTOPOHM CKJIaly KpPUMIHAJIBHOTO
MPABOMOPYIICHHS, MOXE BHUPAKATUCh Yy Takux ¢GopMax: TOPTIBIS JIOIbMU;
BepOyBaHHSI; TIEPEMIIIICHHS; IEPEXOBYBaHHs, Tiepenada abo onaepkanns moauuu. Ll
BCl JIii BYMHSIOTBCA 3 Memolo €KCIUTyaTallli, 3 BHUKOPHCTAHHSIM IPUMYCY,

BUKpPaJCHHS, 00MaHy, IIAHTAXXy, MaTepiallbHOI YU 1HIIO1 3aJIEKHOCTI MOTEPHLIOro,
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HOro ypasnuBoro craHy abo MiJIKyIy TPEThOI 0COOM, sIKa KOHTPOJIOE MOTEPIIIOTO,
IUI OTPUMAHHS 3r0JIU Ha HOTO eKCILTyaTallifo.

[IpoananizyeMo KoOXHY 13 (popM 00'€KTUBHOI CTOPOHHU CKJIaay aHaJII30BaHOTO
3TIOYUHY.

(1) Topziena nwoemu. Hapasi icHye 3HayHa KUIBKICTh MpOOJIEM MIOAO
TIIyMaueHHsT Ta 3acTOCyBaHHS JaHoOi Hopmu. Hacammepen HEOZHO3HAUHICTH
BU3HAUCHHS IIOHATTS TOPTIBII JIIOJbMH, a B JICIKUX BHITQJKaX BHUOKPEMJICHHS
TOPTriBJIl KIHKaMu Ta Toprieimi AiTbMu. Hanmpuknaa, O.I'. T'opOyHoBa miJ TOPriBieto
KIHKaMH po3yMmie BepOyBaHHS Ta MEPEBE3CHHs JKIHOK Y Mexkax OJHI€] nepkaBu abo
3a KOpJIOH 3 METOI0 3aJIy4eHHsS J0 poOOTH B CEKC-Oi3HECi MUIAXOM TOrpo3 YH
HACWJUIS, 3JI0BKMBAaIOYM TMOBHOBAXEHHSIMU, OOPrOBOIO 3aJIe)KHICTIO, OOMaHOM Ta
iHImMMU Gopmamu 3anskyBaHHs [24, c. 16]. S.I'. JIuzory® mig TOpriBiero JHOIbMU
pO3IJIsAIa€ 31IMCHEHHSI CTOCOBHO JIIOJIMHU (TPYIH JIIO/IeH) HE3aKOHHOT YroJId KYIIiBIIi-
IPOJIaAXKyY 3 METOI HaXXHWBHU abo iHIIo1 Buroau [67, c. 6]. B.C. Pagenpkuii Bin3Havae,
[0 «TOPTiBJIs KIHKAMU — SIBUIIE TJIO0ATBLHOTO MaciTady. Woro ciin PO3TIAIATH K
OpraHi3zoBaHe IEpeBe3eHHs 0Ci0 Yepe3 KOPIOH 3 METOH MOJAJBIIOro 3alydeHHS
KIHOK 10 mpoctutymii» [109, c. 31]. LlikaBoto € Touka 30py O.B. Ycenxko, sikuii
BBa)XKAa€, IO «TOPTiBIsA KIHKAMH PO3TIIANAETBCS HAa PIBHI  KPUMIHAJIBLHOTO
NPaBOMOPYIIEHHS, MPUIOMY HeJeTallbHE MeperpaBiIeHHs Ta HE3aKOHHE mepe0yBaHHs
32 KOPJIOHOM JIFOJICH € TPOsIBOM MPHOYTKOBOTO MIXKHAPOJHOTO Oi3HECY, HE3aKOHHOT
3JI0YMHHOI JTISUIBHOCTI Ta TIOB’si3aHa 3 HE3aKOHHUM MPUOYTTSIM Ta TPOKUBAHHSM,
MPU3BOAUTH /IO CEPHO3HUX TMOPYIIEHb MpaB JIOJWHU, MOPATbHUX Ta MPABOBUX
3004€Hb, PO3BUTKY «TIHbOBO1» EKOHOMIKH, SKa TMIDKUBISIE OpPraHI30BaHY
3JIOYMHHICTh; CEKC-0I3HEC CTa€ CYTTEBUM CKJIQJIOBUM €IIEMEHTOM OpraHi30BaHOi
3mounHHOCTI» [130, c. 73]. A.M. Oprean mix TOPTiBICIO JTIOABMH PO3YMI€ «KYMIBIIO-
MpoJax, ad0 IHIIY OIJIATHY mepenady (OTpUMAaHHS) JIOJAUHU 3 METOO HE 3aKOHHOTO
BUKOPHUCTaHHS (CEKCyallbHOI €KCIUTyaTallii, eKCITyaTamii mpaili, BUKOPUCTAHHSA B
MOPHOO13HEC, BTSITHEHHS Y 3JI0YMHHY AISUIBHICTH TOIIO)» [93, ¢.7].

[Ilo & cTOCYy€ThCSA 3aKOHOJABYOTO 3aKPIIJICHHS IIOI0 TEPMiHA, TO BIAMOBIIHO

1o cT. 1 «Busnauenns tepminiBy 3akony Ykpainu Bin 20.09.2011 «IIpo mpotumiro
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TOPTIBJl JIIOABMU», MiJ TOPTIBICIO JIIOABMHU PO3YMIIOTh 3A1HMCHEHHS HE3aKOHHOI
yroau, O0O0’€KTOM $KOi € JIIOJMHA, a TakK caMo BepOyBaHHs, NEPEMIILECHHS,
MepexoByBaHHs, Tiepeaada ado ojiep>KaHHs JIIOJIUHU, BYNHEH] 3 METOI0 eKCIUTyaTallii,
y TOMY 4YHCJ1 CEKCyaJbHOi, 3 BUKOPUCTAHHSIM OOMaHy, IIaxpaicTBa, IIaHTAXY,
ypa3JUBOrO0 CTaHy JIOAMHM ab0 13 3aCTOCYBaHHAM UM MOTPO30I0 3aCTOCYBaHHS
HAaCWJIbCTBA, 3 BUKOPUCTAHHSM CIIy’KOOBOTO CTaHOBHUINA a00 MaTepialbHOI UM 1HIIOT
3aJIeKHOCTI1 B 1HIIOI ocoOu, 1o BiANOBIAHO 10 KpuMiHanbHOTO KOAekcy YKpainu
BU3HAIOThCA 37ounHOM [106]. Tlpu Takomy BHM3HA4Y€HHI TOPIiBIl JIOABMH,
aucnozunis ct. 149 KK Ykpainu € njonaiiMeHiie HeJIoT4HOI0.

Buxopasuu 3 aHanizy pizHHX TOUOK 30Dy I10JI0 BU3HAYCHHSI TTOHSTTS «TOPTiBIIs
monpMuy», MokHa mnoroauTucs 3 O.B. TlomynsxoBuM, SKHMil y3arajabHIOE, IO
«XapaKTepHUM [l TEPMIHY «TOPTIBJISI JIOJIBMHU» € HEOJHO3HAUYHE MOT0 PO3yMIiHHS.
[Tin TopriBierd TOABMHU PO3YMIiIOTH: 1) paOOTOPriBiO; 2) BHUBE3EHHS Ha MPOJAXK
TUTBKU 32 KOPJIOH; 3) MPOJIaXK JIFOJIMHU 3 METOI0 HE3aKOHHOTO BUJIYyYEHHS 1i OpraHiB.
JlisstHHSI, KOTp1 BiJIMIOBIMAIOTh 3MICTY TOHSATTS: 3aBOJIOMIHHS — IMEPEeMIlIeHHS 0COOH.
[HOM i TOPTIBJICIO JIFOIBMHU PO3YMIIOTH 3BIAHUIITBO, IPOCTUTYIIIIO B MEkKaX KpaiHH,
KOHTpaOaHy JI0JICH Ta OKpeMi JIii Mo 3aBOJIOJIHHIO JIOJAWHOO, BIAIPBaHi BT 1HIITUX
T, 000B’SI3KOBUX JIJIsSI TOPTiBJI1 3TiTHO 3 HaBeAeHOIo cxemoro» [104, c. 53].

Sx xoncrarye O.M. banmypka, «ChOroAHI B TOHSTTS TOPTIBII JIOABMH Yy
CBITOBOMY MacIiTabi BKJIaJIal0Th MEBHOIO MIPOIO Pi3HI SABUINA, SKI MAalOTh CHUIbHI
O3HAKH, TOJIOBHA Ccepel SIKUX — Mpojax (iHIa MIaTHa mepenaya) JIOAUHA. TOPTiBII0
TIIyMayaTh SK: 1) Takuil mpojax JIIOJAUHU, KOJU ii MOKYIelb OTPUMY€E HaJ HEI BCI
abo Maibke Bci aTpuOyTH mpaBa BiIacHOCTI (pabOTOPriBii0); 2) MPOJAXK, IO
MPU3BOAUTh 1O BYMHEHHS IMOAO JIOJWHMA IHCTUTYTIB Ta 3BUYAIB, TOTOXHUX 3
pabcTBOM, Takux, sk OoproBa kabana, ciMeliHe paOCTBO TOIIO; 3) BUBE3CHHS IS
MpoJaxy ado Mpoax JIOAUHHU 32 KOPAOHOM YW Y CBOIM KpaiHi JAJIT BUKOPUCTAHHS Y
MPOCTUTYIIT a00 MopHOOiI3HECi; 4) MpoaaX AUTHHHU ISl HE3AKOHHOTO YCHHOBJICHHS,
5) BUKOpPUCTaHHS e€MOpIOHY 4YM IUJIONYy JIOJAWHHU 3 KOPUCIUBOIO METOI0 ((PakTHUHO
MpoAaXx eMOPIOHY UM TUIONY); 6) MpoaaX JIOJAMHU 3 METOI0 HE3aKOHHOTO BHITYYCHHS

il opranis Toro» [7, c. 9].
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Sx Bkazye A.C. IlomitoBa, mpy BU3HAYE€HHI MOHATTS TOPriBJl JIIOABMHU HE
BPaxOBYEThCS TE, 10 1€ CYCHUIBHO HeOe3NeuHe IISHHA 0OMexye cBOOOIy 0coOM.
ToMy aBTOpOM 3amIpOIIOHOBAHO 1/ TOPTIBJIEIO JIOABMHU PO3YMITH Alil, COPSIMOBaHI Ha
OoOMEXEHHsI CBOOOJM JIIOJMHMU HUIAXOM il MPOAAXy, BUMHEHHS IHIIOI HE3aKOHHOT
yroau IIOJ0 HEel, MOB’SA3aHOi 3 HE3aKOHHUM 3aBOJIOAIHHSAM YW MEpPeIadyero 3 METOI0
eKcIuTyaTallii Ha TepuTopii Ykpainu uu 3a i mexamu [103, c. 312].

VY 1opuauuHid JiTepartypl y)Ke 3BepTallach yBara Ha TaKi TEPMIHOJOTIYHI
npo0JieMH BU3HAYEHHS MOHSTTS «TOPriBis jroabMu». 3okpema, J[.O.Heromuenko
BBaxkae, mo y aucnosuilii ct. 149 KK Ykpainun HeoOXiTHO 3aMiICTh CJIOBOCIIOIYUYEHHS
«TOPTiBIIA JIOABMU» BUKOPUCTATH CIIOBOCIONYYEHHS «KYIMIBIA-TIPOAAX ITIOIUHN,
OCKUTbKM OCTaHHE OUTBII TOBHO BiJOOpa)ka€ O3HAKH JOCIHIIKYBAHOTO JISTHHS 1
cIpusie OJIHO3HAYHOMY TJIIYMAuyeHHIO 3akoHy [85, c. 12]. Buena midiuia Takoro
BUCHOBKY CIIMPAlOUUCh Ha PE3YyJIbTaTH MOPIBHSAIBHO-TIPABOBOT'O JIOCIIIKEHHS
KPUMIHAJIBHOTO 3aKOHOJAABCTBA OKPEMUX 3apYOIKHUX KpATH.

TakuM YWHOM, TOPriBIS JIOABMHM SK Tepma QopMa aHali30BaHOTO
KPUMIHAJIBHOTO MPABOMOPYIIEHHS — II€ KYMIBIS-MIPOJAX JIIOAWHH, L0 MOJSITAE Y
0e3MmoBOPOTHIM a00 Ha TMEBHUU CTPOK mepenadi ii ofHIE 0co0010 (MPOJABIIEM)
1HII1H 0c001 (MOKYMITI0) 3a rPoIoBY BUHaropoay. [lpu 3aiiicHeHH1 Takoi epeaadi 10
MOTEPITIOT 0COOM MOXKYTh OyTH 3aCTOCOBaHI IICUXOJIOTTYHE Y (hi3MIHE HACHUIBCTBO.

VY BumeBukiIageHI GopMi KpUMiHAJIbHE MPABOMOPYIICHHS € 3aKIHYCHUM 3
MOMEHTY Tepe/iadl JIOIUHU 1HIIIA 0c001 Uu BCTYyMy Yy (pakTUYHE BOJIOIHHS HAJ HEIO
Ta OTPUMAaHHS X04ya O YaCTHHU TPOIIOBOi BUHATOPOIH.

BBakaeMo, 110 Takwil MIXif 0 BU3HAYCHHS ITOHSATTS «TOPTIBIIS JIFOJIBMI
J03BOJIUTH OUTBIT KOHKPETHO BCTAHOBUTH OO €KTHBHY CTOPOHY JAaHOTO CKIIATy
KPUMIHAIIBHOTO TPABOIMOPYIIEHHS, CIPUATAME €THOCTI 3acTtocyBaHHs cT. 149 KK
VYkpainn Ta JacTh 3MOTY YCYHYTH TEPMIHOJIOTIYHI HEY3TOJDKEHOCTI SK Y
MDKHApOJIHUX JIOTOBOpPaX, TaK W y BIAMOBIIHOMY HaIllOHAJIbHOMY 3aKOHOJAaBCTBI,
rapMoOHi3allii HalllOHATLHOT'O KPUMIHAJIBHOTO 3aKOHOaBCTRBA.

[IpuknagoM mnpomaxy JMIOAUHM € [aii rpomMaiasHkd b., sdka, mooOinsgBIIH

npauesnamrtyBatu rpomaasHok C., I'. ta B. 3a kopgoHom, BiaBe3na iXx [0
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Typeuuunu, ne npoaana rpomajsui JI. s moganblioi ceKCyalbHOT eKCIuTyarailii,
orpumaniu o 1500 nonapis CIIA 3a koxHy npojany ocoOy [86, ¢.309].

Toprieias JOIPMH MOXE CYNPOBOKYBATHCS BHKPAJICHHSIM TOTEPIILIOTO,
1M030aBJICHHSIM MOT0 BOJII, 3aCTOCYBAaHHSIM IOTPO3U TMOIIKOKEHHS YW 3HUIIECHHS
MaifHa, 1[0 HAJICKUTh MOTEpHiioMy abo OJIM3bKUM HOMYy oco0aM, HITUMHU AISIMU, SIKi
0OMEXYyIO0Th OCOOUCTY BOJIO JOAWMHU. [lpu 3xilicHEHHI LMX AiSTHb MOXYTh OYyTH
TAaKOXK 3aCTOCOBaHi crocodbw, 1o € Oe3nocepenHbo 3a3HadyeHUMHU B cT. 149 KK
VYkpaiau. OgHak HasBHICTh OCTaHHIX HE € 000B’SI3KOBOIO 03HAKOIO iX BUMHEHHS.

Toprisas moabmu a00 3A1MCHEHHS 1HIIOT HE3aKOHHOI YroJu, 00’ €KTOM SIKOi €
JOJIMHA, MOXKYTh OyTH BYMHEHI SIK 13 MEPEMIIEHHSIM MOTEPHIIOro yepe3 Aep:KaBHUN
KOpAOH YKpaiHu, Tak 1 0e3 Takoro mnepemMimeHHs. Ko 3a3HadeHl MisTHHSA
CYNPOBOJIKYIOThCSI HE3aKOHHUM TE€pPENpaBICHHsIM 0Ci0 uepe3 JepKaBHHUM KOPJIOH
VYkpainu, BOHU J0AaTKOBO KBamiikyroThes 1ie i 3a ¢T. 332 KK Vkpainu.

AHani3yloun CyJqoBY TMpakTUKy, MJIMIIIM BUCHOBKY, IO 4YacoM CYAH
BUKOPUCTOBYIOTh TMOHSITTS «TOPTiBJIS JIOJbMU» HE SK (QopMy KPUMIHAIBHOTO
NPaBOMOPYIIEHHS, a SK y3arajJbHIOIOYE MOHATTA Ta BU3HAYEHHS BHUJY 3JI0YHMHHOT
nisuibHOCTI. Tak, y Bupoky [myxiBchkoro michkpaiionHoro cymy CyMcbkoi 006JacTi
Bix 27 rpyaus 2017 poky cya moroauBcs 3 KBaridikalliero il 00BUHYBa4e€HOI 0coOu
3a 4. 2 cT. 149 KK VYkpainu Ta 3a3Ha4MB PO BUMHEHHS TOPTiBJ1 JIFOAbMH, a TAKOX
BepOyBaHHS Ta TMEPEMIIICHHS JIIOAMHU 3 METOK CEKCYallbHOI eKcIuTyaTallii 3
BUKOPUCTAaHHSAM OOMaHy Ta ypa3JMBOTO CTaHy, MOBTOPHO Ta 3a IOMEPETHHOIO
3MOBOIO TPYIIOI0 0ci0, — 06€3 3a3HaueHHs JKOJIHOi 0OCTaBUHHM, sIKa OM BKasyBaJla Ha
KYIBIIIO-TIPOIX (Tepeaady) noTepmiaoi ocoon 41 OTpUMaHHS 3a 1ie KomTiB [87, c.
26].

(2) Bepoysamna — me nii, moB'si3aHi 3 HAOOPOM OCOOM MpaItoBaTH YU
HaJaBaTH TIOCIYTM Ha IEBHUX yMoBax. J[o Takux il Ciix BIAHECTH IICHXIYHHMA
BIUIMB Ha JIIOAUHY B (OpM1 3ampOILICHHS, YMOBJISIHHSA, NEPEKOHAHHS YU 1HILIOIO
CIIOHYKaHHS JUIsl ToAaibIIoro ii Habopy, a TakoX caM Habip 0coOM MpaiioBaTh YU
HaJ[aBaTH MOCITYTH 3a HaitMoMm. Hampukitas, 3anporieHHs mpaloBaTé TAHIIIBHUISIMH,

odiiaHTKaMH, TOKOIBKaMHU, OXOPOHISIMU, PI3HOPOOOUHUMHU TOIIIO.
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[{i 3anmpoleHHs MOXXYTh BUMHIOBATHUCA SIK IIOJI0 HEBM3HAYEHOrO Koja ocio
(HanmpuKiaj, Mo pajio yu TesiedaueHHIo, B IPYKOBAaHUX 3aco0ax MacoBoi iHdopMaiii,
yepe3 Mepexy IHTepHeT), Tak i ajpecyBaTUCs NEBHIA 0cO01 YU MEBHOMY KOJy 0OCi0
(HanmpuKIIaa, Tpy OCOOUCTIN 3yCTpidi BUHHOTO 3 MOTEPIIUIAM).

KpuMinaneHe npaBonopymieHHs y Li gopMi ciiff BU3HABAaTH 3aKIHYEHUM 3
MOMEHTY BUMHEHHS [ii, MOB'A3aHUX 13 HA0OpPOM MOTEPHLIOI 0COOM MpalioBaTH YU
Ha/IaBaTH TIOCTYTH HA MMEBHUX YMOBaX.

KpuMinanictu BKa3zyloTh, IO ICHYE YOTUPU METOAM BepOYBaHHS KEPTB
TOPTIBJI1 JIIOIBMU:

1. 3acTocyBaHHSI CHJIM — BHKpPAJeHHS. 3apa3 el METOJl BXKE HE € BHHITKOBO-
PIAKICHUM, K 1Ie Oyno paHilie, 3p0CTae€ KUIbKICTh BUKPAJACHUX >KIHOK B AuOaHii,
KocoBo, kpainax 3axignoi Ta I[liBnennoi Adpuku, LlentpanbHoi Amepuku Ta
[TiBneano-CxigHo01 A3il.

2. BepOyBaHHs 3 BUKOPUCTaHHS IIIKOM (DabIIUBUX MPOIO3ULIIH JIETaIbHOTO
NpalleBIAIITyBaHHS JKEPTBU BBaXKAIOTh, 1[0 OyAyTh MpalIOBaTH HAa 3aKOHHHUX
mificTaBax B oicax, pecropanax, 6apax ToIIO.

3. BepOyBaHHA 3 BUKOPHUCTAHHSIM YacTKOBO-(aJbIIMBUX IPOIO3UIIIN
mpareBiIamTyBaHHsd odilliaHTKaMu, TpalliBHUKaMu cepu po3Bar, TAHI[IBHHUISIMU,
a00 HaBITh CTPUIITU3EPKAMH UM MOJICIISIMH JIUISI TOPHOTpadIdHUX KypPHAIIB.

4. BepOyBaHHS 3 METOI MPOCTHUTYIIii, KOJHM >XEPTBU 3HAIOTh, IO OYIyTh
IpaloBaTH MPOCTUTYTKAMH, ajle He YSIBSAIOTh pPEaJbHUX YMOB CBO€ Ipalli
(3a00proBaHicTh, 3HYIIAHHSA, EKCIUTyaTallisl Ta KOHTpoib Toiio) [30, c. 54].

Orxe, nporiec BepOyBaHHS JIIOJUHU — 1€ 3ally9eHHS ii 40 mpari abo HagaHHS
MOCITYr Ha TMEBHUX YMOBaX, K MPaBWJIO, 3a TpouioBy BuHaropoay. Ciig Takox
BpPaxoBYBaTH, L0 MPHU IIbOMY MOXE TaKOXX 3A1MCHIOBATHCS TCUXOJOTIYHUM THUCK Ha
JIOAWHY IIJISIXOM TEepeKOHaHb, CIIOHYKAaHb N0 Mpaili ado HaJaHHS MEBHUX IMOCIYT.
BepOyBaHHsl € 3aKiHUEHHM 3 MOMEHTY JOCSTHEHHS JOMOBIIEHOCTI 3 0OCO00I0, SKY
BepOYIOTH 171 eKcIuTyaTtallii abo 3 MOMEHTY BUMHEHHS JI1i, TTOB’sI3aHUX 13 HAOOpPOM
MOTEpHUIOl OCOOM TMpalloBaTH YW HaJaBaTH NEBHI MOciayru. Tak, rpoMmajasiHKa

VYkpainu K., airoun y ckiiajii OpratizoBaHoi 3I0YMHHOIT TPYIH, MiIIYKyBajia *KIHOK,
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K1 MOTO/KYBIMCh HAa iX BHBI3 Ta Ipojax a0 OopaemiB TypeduuHH, A€ BOHHU
MOBUHHI OyJIM 3aiiMaTUCh MPOCTUTYIIIE€I0. 3TiAHO 3 JOMOBJIEHICTIO, BOHU MOBUHHI
Oynu BimpoOUTH BUTpPATH HaA iX MepeBe3eHHA A0 TypedyuuHu, a BKE MOTIM
oTpuMyBaTu co01 yacTuHY NpuOyTKIB BiJ npocTutyuii. Hacmpapni, KpiM LbOTO,
3JI0YMHIII, KOTP1 KYIWIN XKIHOK, BUMarajiu BiANPalbOBYBATH CyMY, MEpeJaHy 3a HUX
BepOYBaJIbHUKY, Ta 1HII1 BUTpatH [86, c. 309].

Buknanene m103BoJIsi€e CTBEP)KYBAaTH, IO BiIHECCHHS BepOYBaHHS JIFOJAWHH
0e31ocepe/IHb0 /10 O3HAK O0'€KTMBHOI CTOPOHM TOPTiBII JIOJbMU HaBpSAJ YU €
BUIIpaBIaHuUM. AJke BepOyBaHHS — L€ Jii, SIKi JUIIE MepeAyroTh caMiid TOprisil
JIOJIBMH, TOOTO TIepeaadi MOTEPIUIOro OJHIEID OCOOOI0 IHIINIM 3a BUHAropoay abo
6e3 Takoi.

Ak 3a3nauuB C.C. SeHko, «BKa3iBKy Ha BepOyBaHHsI MOTEPHLIOT JIFOAUHH, 1110
€ BJIACHE MiJATOTOBYOIO JIE€I0 IO CAMOTO aKTy KYMIBJIi-NIPOJaXy UM 1HIIOI HE3aKOHHO1
yroau IIOJ0 Tepenadi 4u OOMIHY JIOJWHHU, MOXHA OIYCTUTh. Taka Jisl, IO €
TOTYBaHHSAM JI0 KPUMIHAJIBHOTO MPABOMOPYIIEHHS (B JAHOMY BUMAAKY TSAXKKOTO UM
0c00JUBO THKKOTO0), 32 KK Ykpainu € kpumiHaiabHe KapaHOIO 1 Mifnagae mia airo 9.1
cT.14 Ta BinmoBigHy yacTuHy cT.149. BkasiBka Ha BepOyBaHHS K PI3HOBHUJ TOPTiBIi
JIOJIBMH, 110 3HaWnuIa BimoOpakeHHs B cT.5 Ilporokony mpo 3amoOiranHs Ta
IPUCIKaHHS TOPTIBII1 JIFOABMHU, OCOOIMBO JKIHKAaMH Ta AITbMH, 1 IOKapaHHS 3a HEl, 10
nonoBHioe Konsennirto OOH npoTu TpaHCHaIIOHATBHOI OPraHi30BaHOi 3lI0YMHHOCTI,
npuitHATOI pesomorieto 55/25 I'enepanpHoi Acam6iei Bin 15 nmucromama 2000 poky,
XapaKTEepHO ISl TUX TPABOBHUX CUCTEM, Y SKUX TOTYBaHHS J0 3JIOYMHHOTO JISTHHS HE
€ CTaJli€l0 MOro BUMHEHHS 1 3arajloM HE KapaeTbes, SAKIIO 1HIIE HE CKa3aHO B HOPMI
Oco6nuBoi wactman KK um iHmOMYy 3akoHi, B SIKiii CQOpPMYJIBOBAHO IMiJCTABY
KPUMIHAIIBHOT BiAMOBIAAIBHOCTI 32 KOHKpPETHE 370unHHE AisiHHA [136, c. 62]. Tomy
MIATPUMYEMO TMPOTO3UIlit0 B3arami Bukmrounta i3 4. 1 cr. 149 KK Taky niro sk
BepOYBaHHS ¥ PO3MIISIIATH 1i BUMAAKHU SIK TOTYBAaHHS JI0 TOPTIBII JOAbMH (TOOTO
3acTocoByBaTH noJioxeHHs cT.14 KK).

(3) Ilepemiwennsn nwOunHu - TEPEMIIICHHS CY0’€KTOM KpPHUMIHAJIBLHOTO

MPaBOMOPYILIEHHS. TMOTEPHUIOi 0co0M 3 OJHOro MiclienepeOyBaHHsT B 1HIIE,
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HalpUKIIAL, TOCTaBKa il MOKYIIIO YA IOCEPEIHUKY 3a JOIOMOIOX0 BUKOPUCTAaHHSA
Oyap-skuX 3aco0iB Ta crnocoOiB. IlepeMileHHsT € 3aKIHYEHUM KPUMIHAJIBHUM
MIPaBOMOPYILICHHS 3 MOMEHTY 3MIHU MICIsl iepeOyBaHHS JIIOAUHU, TOOTO 3 MOMEHTY
MEepPEeMIIICHHs JIOJUHU CyO’€KTOM 3JI0YMHY 3 OAHOro Micus B iHme [86, c. 311].
3a3Buyail nmepemilieHHs 3A1MCHIOEThCS BEpOYyBaIbHUKOM, ajie 1€ MOXYTb pOOUTH I
iHIm1 ocobu. HailtyacTiie BOHO TOB’sS3aHE 3 TEPETUHOM KOPJOHY, alle MOXKE
BiOyBaTHCh 1 BcepeauHi kpaiHu. BiamoBimHo no octanHboi penakiii ct. 149 KK
VYkpainu, nepeMillieHHs TOTepIiioi 0coOu dYepe3 JepKaBHUM KOPJIOH MOTpedye
nonarkoBoi kBamigikarii 3a ct. 332 KK. /o octanHbOro yacy Taki Aii 0XOIUTIOBAJIUCH
4. 1 cT. 149 KK.

(4) Ilepexogysanns BKIIOYAE i1 Cy0’€KTa KPUMIHAIBHOTO MPaBOMOPYILICHHS,
SKi CHpSIMOBaHI Ha YKPHUTTS IOTEPITUIOrO B IEBHUX MPHUMINICHHAX, TaWHUKAX Ta
IHIIMX TPHUMIMICHHSIX, SKI YHEMOXIIWBIIOIOTh BCTAHOBJIICHHS i1 CIHPaBXKHBOTO
MmicueniepeOyBanHs. JlissHHS y 11l ¢opMi € 3aKIHUEHUM 3 MOMEHTY MEPEeXOBYBaHHS
JIOAWHK ¢y’ exToM 3i0unHy [86, ¢. 311].

[lepexoByBaHHS MOXKe TPOSBISATUCS Yy BJAIITYBaHHI OCOOM Yy TIEBHUX
IPUMIIIEHHSX, TPAHCIIOPTHUX 3aco0axX, Ha BULIIOJAHUX TEPUTOPIAX, 3a0e3meUeHHs
miApoOJICHUMH JIOKYMEHTaMH, TIPOBEACHHS IIJIACTUYHOI ormepaiii 31 3MiHOIO
30BHIITHOCTI Ta iHm fii. IlepexoByBaHHS 3 3a0e3MEUYCHHSAM MiAPOOJIECHUMHU
JOKYMEHTaMH  YTBOPIOE  CYKYIHICTh ~ KPUMIHAQJBHHX  IIPaBONOPYIIEHHb 13
kBamidikamiero 3a crartsamu 149 ta 357 a6o 358 KK Ykpainm.

(5) Po3kpuBaroun 3MicT OIUTATHOI YU OE€30IUIATHOI nepedayi ONUHA B OyIb-
AKUN Crocid, 3BepHEMO yBary Ha Te, IO MiJ Mepeaadyero JIOIWHU CIiJ] PO3YyMITH
BUMHCHHS BUHHOIO 0C00010 (TaK 3BaHUM «IIPOJIABIIEM» JIil, TIOB'SI3aHUX 13 HaJaHHSIM
MOTEPIIOTO 1HIIIH 0c0o0i (Tak 3BaHOMY «IOKYTIITIO») 0e3MocepeIHb0 UM
OTOCEPEIKOBAaHO. 3a3HaueHa Iepeaada  Moke OyTH SK OIUIaTHOK, Tak U
6e3orutatHO0. BoHa Moske 37ilicHIOBATHCS SIK 0€3MOBOPOTHO (HAa3aBXKIW), TaK ¥ Ha
MEBHUI CTPOK (TUMYACOBO), TOOTO 3 MOJAJBIIMM [OBEPHEHHSIM MOTEPIIIOro
«IOKYTIIIEM» TaK 3BaHOMY «mpopaBio». Crig 3acTepertu, MmO BUKOPUCTAHHS

TEPMIHIB «IIPOJABEIb» 1 «IOKYMNEIb» € YMOBHUMHM, OCKUIbKH Iepeaaya JOJIUHU
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MOKe OyTH 1 6€30IUIaTHOO Ta i caMl 0COOM, KOTP1 3aiiMatOThCSl TOPTIBJIICIO JIIOJbMU,
HI 32 IKMX YMOB IIPaB Ha MOTEPILIOro HE MepeaaroTh Ta He Ha0yBalOTh.

OmuatHotro Oyze mepenadya y TUX BHUMAAKaX, KOJIU MOTEPIIOTrO MepeaaroTh 3a
IpoIIOBY a0o0 1HINY MartepiajibHy BUHAropojy. be3ornnaTHOw ciifi BU3HABATH SK
nepenady JOAMHU 0e3 Oyab-sIKOi KOMIIEHcalli, Tak 1 3a KOMIIEHCAI0
HEMaTepiadbHOTO XapakTepy (HampuKiaa, HaJaHHSI CeKCyalbHUX TOCTYT, TPUXHATTS
B CKJaJ OpraHi3oBaHOi 3JOYMHHOI TpyIH, JONOMOTa B IMpaleBIalITyBaHHI,
BUPIIICHH] IEBHUX KUTTEBUX MPOOJIEM TOIIO).

Ak omutatHa, Tak 1 Oe30IUlaTHa Mepeaya JIIOAUHU MOXKe OyTH 3/iiCHEHa B
Oynp-sikuii  croci6. TeopeTHyHO MOXKHA BUAUIMTA HACTYMHI crnocoOu mepeaadi
JIOJIMHU: 13 3aCTOCYBAHHAM HACWJIbCTBA ((DI3MYHOTO YU MCUXIYHOTO) A0 MOTEPHIOro
abo 0e3 3acrocyBaHHs HacuibCTBa. Ilepemaya mroawmHM O€3 3acCTOCYBaHHSA 10 Hel
HACUJILCTBA MOYKE OYTH 3/1HCHEHA NIJISAXOM O0OMaHy (BKJIIOUYAOYM W TaKUM CIOCIO sIK
3JIOBKMBAaHHSA JIOBIPOIO) a00 MUISIXOM BUKOPUCTaHHS O€3MOpaJHOTO CTaHy
norepniioro. [IpyurHaAMM OCTAaHHBROTO MOXYTh OyTH MAaJOJITCTBO, CTapiCTh,
XBOpo0Oa, BTpaTra CBIJOMOCTI, CTaH CHJIBHOTO aJIKOTOJBHOTO a00 HApKOTHYHOTO
CI'SSHIHHS Ta 1H., TOOTO BUITAJIKU TaK 3BaHOT (i3MYHOT 200 MCUXIYHOT OE3MOPaIHOCTI.

[Ipu BuMHEHH1 TOPTIBIl JIIOABMHU Y Mil (GOpMiI KpUMIHAIBHE MPABOMOPYIIICHHS
CITiI BU3HABATH 3aKiHYCHUM 3 MOMEHTY 3JiMCHEHHs caMoi Iepenadl JIOIUHH
(ormatHOi yM Ge301uUIaTHOT), TOOTO OJiepKaHHS (3aBOJIOJIHHS) JTIOJUHUA (JTFOUHOIO)
0c00010, sIKii BOHA TiepenaBaiacs (Tak 3BAHUM IIOKYTIIIEM) ).

Onniero 13 dopm mepenadi goauau € oOmiH. I[lim OOMIHOM IOIWHU CITiJ
po3yMmiTH 0OMIH OnHi€T MoAuHY Ha iHITy. Lle, 30kpema, Bunaaku, Koiu "mpoaasers"”
1 "mokymemp" OOMIHIOIOTBCS MDK COOOK CBOIMH JKepTBaMH (ITOTEPILIUMU).
KpuMinaneHe mpaBOMOpYIICHHS B JaHOMY pasl CIiJ BU3HABATH 3aKIHYCHUM 3
MOMEHTY Tepeaadl OAHIEI0 0cO000 Ta, BIATIOBIIHO, ii 0JIepKaHHS 1HIIOK0.

Omxke, Tmepemaya JIIOAWHU  Tepeadadae  BYMHEHHS  Jii  CyO €KTOM
KPUMIHAJIBHOTO TMPaBOMOPYILIECHHS, SKI TOB’si3aHl 13 NEpeJaHHsAM MNOTEPIUIOT0 Yy
(aKkTU4HY BJIACHICTH IHINIM JIOJWHI (TMOKYMII0) JJisi HACTYIHOIO BHUKOPHUCTAHHS.

3a3HaueHi Aii MOXYTh BUMHSITUCH OCO0OI0, KOTpa BHUCTYMHA€ IMOCEPEIHUKOM MIX
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CTOPOHAMHM HE3aKOHHOI Yroau (MpoAaBUEM 1 MOKYNUEM). 3aKiHYEeHHM [ISHHA Y
LbOMY BHIIQJIKy CJIiJ BHU3HAaTH 3 MOMEHTY 3[IMCHEHHS BHHHHMM CaMOi Hepenayi
JFOIVHH.

(6) Ilin odeprcannam nwounu, ik GaKTUIHUM, TaK 1 JOTTYHUM HACIIJIKOM ii
nepeaayi, CliJi po3yMITH 3aBOJIOJIHHS JIOJUHOI0 (HAMPUKIAA, Y BUIMAAKAX, KOJH
nepenaya MOTEPHUIOro 3AlMCHIOBaJIacd IUIAXOM HOro oOMaHy 4YM BUKOPUCTaHHS
ncuxigyHoi  Oe3mopagHOCTI) YM  TPUMAHHS  JIIOJUHUA  (SKIIO  3aBOJIOJIHHS
3niicHIOBasiocs "mpojaBieM' 1ie g0 mepenadi ocobu "mokymiro"). OnepikaHHS
JIOJIMHY 3aBXIM TICHO MOB'sI3aHe 3 11 mepenayeto Ta € 0e3MmocepeaHIM HACIIKOM
octaHHbOi. KpuMiHampHe NpaBOMOPYIICHHS Y 11l opMi CITi/i BBAXKATH 3aKIHYCHUM
3 MOMCHTY BCTAHOBJICHHS (AKTUYHOTO KOHTPOIKO 3 OOKy «IOKYHIT» HaJ
MOBEJ[IHKOIO TTOTEPIILI0T 0COOH, SIKY BiH OJIEpKaB BiJ TaK 3BAHOT'O «IIPOABIIS.

KoxHa 13 Bule nepeniueHux (GopM 3a3HAYEHOr0 3JI0YMHY € CAMOCTIHHOIO 1, 3a
HAsIBHOCT1 1HIIMX OOOB’S3KOBUX O3HAK CKJIaay TOPTiBII JIOAbMH ab0 1HIIOT
HE3aKOHHOi  yroAW 1I0J0 JIIOJAWHHU, YTBOPIOE  3aKiHYECHE KpUMIHATbHE
IPABOIMOPYILIEHHS.

VY c1.149 KK € BKa3iBKa Ha cnocodu TOPTiBII JTIOJIBMU:

(a) 3 BUKOpUCTaHHSAM MIPUMYCY,

(b) BUKkpaneHHs,

(¢) 3 BUKOpHUCTaHHSIM OOMaHY,

(d) 3 BUKOpUCTAaHHSAM IIAHTAXY,

() 3 BUKOpHCTaHHSIM MaTepiaibHOT UM 1HIIIO1 3aJI€KHOCTI MOTEPITLIIOTO,

(f) 3 BUKOpUCTAHHSAM HOTO Ypa3JIMBOTO CTaHy a0o

(g) 3 BUKOpPUCTAHHSIM MIIKYIY TPEThOi OCOOM, SIKA KOHTPOJIOE MOTEPHLIOro, s
OTPUMAaHHS 3TOJM HAa MOTO eKCILTyaTaIlito.

(a) BuumHEHHS TOPTriBII JIOABMH 3 GUKOPUCMAHHAM HPUMYCY TIOJIO
nmoTepIiyioi ocodn KBamidikyeTbes 3a BiamoBimHO0 dactuHOIO cT. 149 KK Vkpainu
Ta JIOJAaTKOBOi KBamiikaimii 3a I1HIIUMH CTaTTIMH, 10 IependadaroTh
BIIMOBIIAJIBHICTh 32 KPUMIHAJIbHI MPABOMOPYIICHHSI MPOTH UTTA, 3J0pOB’s, BOJI

oco0u, He MOTPEOYIOTh.
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[Ipumyc BH3HayalTh AK MPOLEC 3HATTA IHAUBIAYAJIBbHOI BOJ1 MUISIXOM
30BHIIIHBOTIO BIUIMBY, CHPSMOBAHOIO Ha Te, 1100 NPUMYCHUTH I1HAMBIAA 3pOOHUTH
och a00 yTpumaTucs BiJ Skux-HeOyaw aid [38, c. 10]; HaTuck 13 4yuioroch OOKY,
NPUMYIIYBaHHSA;, 3yMOBJIEHa KHUMOCh a00 4YHMOCHh HEOOXIIHICTh MiSITH TEBHUM
crocoO0OM, He3aJeXHO BiJl OakaHHS, HaTUCK, oOyMoBieHUU 3akoHOM [14, C. 940].
«IIpuMyryBaT» O3HauYa€ CXWIATH JIOJWHY JO IMEBHOI MisUTBHOCTI 3a JTIOIOMOTOIO
CHJIOBOTO THCKY (ycymeped ii Bouti), oOMexyBatu cBoOoay Budopy [26, C. 384-385].

VY CcIOBHUKAaX HABOJATHCS TaKi CHHOHIMH JIIECTIOBY IPUMYIITYBAaTH — CHITYBATH,
MIOHECBOJIUTH, 3MYIIIYBAaTH, 3aCTABJISATH; 3 IPUMYCY — CHIYIOUH ceOe, BUMYIIICHO, 0e3
OaxxaHHsI, 3 000B’ 513Ky, BUKOHYIOUM MOBUHHOCTI [14, c. 940].

ChinbHOI O3HAKOK YCIX HHUX € CHPSAMOBAHICTh I HA 0OMEdNCeHHs Hu
npudyuteHts 6oi 100uHu, ToOTo Ha eMoIliiHy chepy ocoou.

B Tteopii kpuMiHAIBHOTO MpaBa BUAUISIIOTH (PI3UYHUN 1 TICUXIYHUNA MPUMYC.
ITin ¢izuuHUM TPUMYCOM PO3YMIETHCS 3aCTOCYBaHHS IOJ0 OCOOM (hpI3MUHOTO
HACWJILCTBA 3 METOI0 MPUMYIIEHHS ii 1O BUMHEHHA a00 HEBUMHEHHS IE€BHHUX
IPOTUIIPABHUX N1 Bcymeped ii Boii. [lii, Akl € GI3MYHIM TPUMYCOM, MOXKYTh OYTH
nBox BujiB. Tak, BoHHM: 1) abo mM030aBJISIOTH 0CO0y, IIOJO SKOI 3aCTOCOBaHI,
Gi3MYHOT MOXKJIMBOCTI JiATH (BHACHIMOK 3B'I3yBaHHS, I11030aBJICHHS BOJI 13
3aMKHEHHSIM y TIPUMIIICHHI, 3alOiSHHS TUIECHHX YIIKO/KECHB, IO IPHU3BEIH 0
BTpPaTH CBIJIOMOCTI TOIO); 2) a00 CIpsAMOBaHi Ha Te, MO0 3J1aMaTH TICUXOJIOTTYHUM
orip 0coOu 1 3MyCHUTH ii BUMHUTU 3a00pOHEHE 3aKOHOM JisTHHS (TP MOPyBaHHI,
KaTyBaHHI TO1IO). i1 mMCUXiYHUM TPUMYCOM PO3YMIETHCS BILTUB Ha MICUXIKY OCOOH 3
METOI0 3MYCHTH ii BCymeped ii BoJii BUNHUTU a00 YTPUMATUChH BiJl BAMHEHHS TIEBHUX
npoTumpaBHUX Aid. [IcHXidHUM TpUMycoM, 30KpeMa, €: a) Torpo3a 3aCTOCYyBaHHS
BIZIMOBITHOTO (hiI3UYHOTO HACHIIBCTBA, Y T. Y. 33 JOIOMOTOIO 30poi; 0) 3aCTOCyBaHHS
a00 Torpo3a 3acTOCyBaHHS HACHJIBCTBA IMOJIO PIAHUX, ONHM3BKUX, THIIUX 0Ci0, OIS
SKUX € BaKJIUBOIO JIJIT OCOOH, Bijl IKOT BUMAraroTh NMEBHUX Jild 9M OE3TIsSUTLHOCTI; B)
3HUIIEHHS a00 MOrpo3a 3HUIIEHHS MaiiHa, 0 HAJIEXKUTh NOTEPHIOMY, HOTO PITHUM,
OJIM3LKHM, IHIIHUM 0C00aM, JOJA SIKHX € BasKJIMBOIO JIJIT OCOOHM, BIJ SIKOI BUMararoTh

MEBHUX AId 4K OE€3A1SUIBHOCTI; T') MOrpo3a PO3TOJIOIICHHS BIJOMOCTEH, sIKI ocoda
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Oaxkae 30eperTu B TAEMHHUIII; /1) BIUIMB HA TICUXIKY 0COOM 3a JOMOMOTI0I0 TiIMHO3Y ab0
IHITUX NO110HKUX 3aCO01B.

dakTryHa TiAcTaBa (I3UYHOTO 1 TCUXIYHOTO TMPUMYCY XapaKTepU3YEThCS
TakuMHu oOcTaBuHamu. [lo-mepiie, morepniavii Mae MOXIMBICTb KEpyBaTH CBOIMU
nisimu.  [lo-gpyre, y mnoTepnuioro BIACYTHS MOXJIIMBICTD YCYHYTH CYCHUIBHO
HeOe3neyHe MOocsTaHHs B OOCTAHOBIl, IO CKJAajacs, IHIIUMHU 3aco0amu, KpiM
BUYMHCHHS JISTHHSI, SKC BHMara€ MPUMYIIYIOUH, 1 SKE Ma€ O3HAKU KPUMIHAIBHOTO
IIPABOIIOPYIIICHHS.

[IpuMyc HaJCKWUTHh OO JAaHUX, IO XapaKTEPU3YIOTh TIKKICTh BYMHEHOTO
3JIOYMHY KPUMIHAJIBHOTO mpaBomnopymieHHss. CTymiHb TSDKKOCTI  BUMHEHOTO
KPUMIHAJIBLHOTO TPABOMOPYIICHHS BKJIIOUAa€ KOHKPETHE 3HAYCHHS Iepea0adycHuX y
JUCTO3UIIT HaWOUIBII 3arajdbHUX 1 THUIOBUX O3HAK CKJIAAy KPUMIHAJIBHOTO
PaBOMOPYIIEHHS, a TaAKOXX MICTUTh IHAMBIAyaldbHI O3HAKW BUMHEHOTO, SIK1 € I03a
CKJIaIoM 3704MHY (IHAUBiIyaJdbHI OCOOJMBOCTI  O€3MOCEepeHhOr0 00’ €KTa
KPUMIHAJIBHOTO MPABOIOPYIICHHS, XapaKTepy AISTHHS, TSHKKOCTI (XapakTep 1 po3Mip
3amoIisTHOT IIKOJIM) HACHIAKIB, (OpMH 1 BUIY BHHH, CHOCOOYy BUMHEHHS 3JIOYMHY
tomto [79, ¢. 129-130]. OTxe, Ha miJCTaBl HABEJACHOTO MOKHA 3POOMTH BHCHOBOK
Ipo Te, M0 MPUMYC XapaKTepU3ye CTYIIHb TSKKOCTI BUYMHEHOTO KPHMIHAJIBHOIO
IPaBOMOPYIIEHHS — PO3KpUBa€ 00’ €KTHBHI (HiSTHHS, CIOCIO, 0OCTAHOBKY BUMHCHHS
KPUMIHAIBHOTO TIPABOTIOPYIIEHHS) Ta CyO’€KTHBHI (BIUIMBAIOTh Ha BHU3HAYCHHS
BUHHU) O3HAKH CKJIAly KpUMIHAJIBHOTO MpaBonopymenHs [39, c.110].

(b) Bukpaoenns po3rNAAAETBCA SK OJMH 13 CIOCOOIB  BUMHCHHS
KPUMIHAIBHOTO TMpaBomnopymieHHs, mepeadoadenoro cr. 149 KK Vkpainu. Bin
3aCTOCOBYETHCS SIK 3aXijJ BIUIMBY Ha TMOTEPIIOTO 3 METOK OOMEXEHHS iX BOJI Ta
MOJICTIICHHS] BYNHEHHSI KPUMIHAJIBHOTO TIpaBomnopymieHHs. CTBOPIOIOTHCS YMOBH, 32
SAKUX TOTEPITUTANA CTA€ TMAKOHTPOIHHIUI BUHHOMY.

OCKIUTbKM CYTHICTh TOPTIBII JIOABMHU TMOJSTAaE B TOMY, IO 3 JIFOAMHOIO
MOBOASTHCS K 3 TOBAPOM, MEPENAOYH il 3 OJHUX PYK B IHIII 3a MEBHY IUIaTy 4 0e3
Takoi, 00’ €KTHUBHA CTOPOHA TAKOXK XapaKTEPU3YEThCS AISIMU MO BIIUYKEHHIO 0COOH,

Kl TaKOXX MOXYTh CYNPOBOKYBAaTUCA MO30aBIECHHAM BOJII Ta BHUKPaJCHHSIM
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JIIOJIMHY, 110 M€ MOJICTITYBATH 3IHCHEHHS IIHOTO0 KPUMIHAIBHOTO TPABOIIOP YIICHHS
[1,c.c.7].

Bukpanennss moauHu nependavae; a) BIAKPUTE 3aBOJIOJIHHA HEW (KOJIH
OCTaHHS a0o 1HIII, TPETI O0COOM, Yy MPUCYTHOCTI SKHX 3IIMCHIOETHCS BUKPAJCHHS,
3aBiJIOMO JUIsl BHHHOTO PO3YMIIOTh 3HAUCHHS BYMHIOBAHWX HUM 3JIOYMHHMX Jid. Take
3aBOJIOJIIHHSI MOK€ BIIOYTHUCS, CKaXKIMO, IUIIXOM rpadexy 4d po301HHOro Hamamuy);
0) TaeMHE 3aBOJIOJIIHHS (BUMHEHE 3a BiJICYTHOCTI IHIIUX OCI0 I10/I0 JIFOJIMHU, SIKa HE
pO3yMi€ 3HaYCHHS BUMHIOBAHUX 3 HEIO il Y 3B'I3KY 3 MAJIONITTSIM, 3HAXO/KEHHSIM Y
0e3nopajHOMy CTaH1 TOIIO); B) 3aBOJIOJIIHHS JIFOJMHOIO, BUMHEHE IIIXOM OOMaHy
YH 3JI0BKMBAHHS JI0BIPOIO (CKa)XXIMO, BUHHA 0c00a 3a0upae JOAUHY 13 IPUTYIIKY JJIsI
CTapuX Ha MIACTaBl NIAPOOJIEHUX JIOKYMEHTIB); T) 3aBOJIOJIHHS JIIOJUHOIO B
pe3ysibTaTi  BUMYIICHO-AOOPOBUIBHOI Mepenadl il  BUHHOMY Il  MOTPO30I0
HAaCWJIbCTBA HaJ il 0aThbKOM, YCHHOBHUTCIIEM, OIIIKYHOM, IMiKIIYBaJIbHUKOM,
BUXOBATeJIEM TOIO, a00 MiJ MOrpPO30K0 HACHIBCTBA HAJ 0c00amMu, OIM3bKUMH IS
OCTaHHIX, a00 PO3TOJOLIEHHS BIAOMOCTEH, IO iX TaHBOJSATH, MOUIKOXKEHHS YU
3HMILEHHS IXHBOTO MaiiHa.

3 1OSBOIO BKAa3iBKM Ha TaKUW CMoci0 BYMHEHHS TOPTIBIS JIFOABMH SIK
BUKpAJICHHS, BUHMKA€ 3aKOHOMIpHE IMHUTAaHHS PO BIIMEXKYBaHHS JAHOTO CKJIaay
KPUMIHAIBHOTO TIPaBONOPYIICHHS Ta HE3aKOHHOTO I030aBJIeHHS BOJl abo
BUKpAJICHHS JTIOWHHU. JleTanbHime mpo 1e — B p.4 1anoi podoTwu.

(c) [lix oomanom ciix po3ymiTH MTOBITOMIICHHS HETIPABIMBUX BiTOMOCTEH (Tak
3BaHWi "akTUBHHMI 00MaH") a00 3aMOBUYBaHHS TEBHUX BIJOMOCTEH, SIKi MOBUHHI
OyTH TIOBiOMJIEHI BUHHMM (Tak 3BaHUW "macuBHUN oOMaH"), B pe3ynbTaTi 4OTO
MOTEPHUTHH BBOAHUTHECSA B oMmaHy [97, ¢.40]. 3m0oBXHBaHHS JOBIPOIO € PI3HOBHIOM
oOMaHy, CyTHICTh SIKOTO TOJISTa€ y BUKOPUCTAaHHI BUHHUM JIOBIPIIMBUX BIAHOCHH 13
MOTEPIILIO 00600 (POAHHHUX, CIyKOOBHX, APYXHIX Tomo) [6, c. 7-8]. Mnerbes
PO «BUKOPUCTAHHA OCOOOI0 B CBOiX IHTEpecax YMEeBHEHOCTI, MEPEKOHAHOCTI B ii
CYMJIIHHOCTI, YE€CHOCTI1, JOOPOIMOPSAIHOCTI 1HIIOI OCOOM — Ha IIKOAY OCTaHHBOMY»

[91, c. 113-119], ToOTO MpO BUMAAKH, KOJIH MPU OOMaH1 BUKOPUCTOBYIOThCS IOBIpUl
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CTOCYHKH MDK Cy0’€KTOM KPUMIHAJIbHOTO NMPABONOPYIIEHHS Ta MOTEPHUIO 0CO00I0
BCyIIEpeY IHTEpecaM NOTepHLIoi 0COOU.

[lpukmagoM BUKOPHUCTAaHHS TaKoOro crmocoOy BIUIMBY, SIK OOMaH € BHPOK
Micekoro paiionHoro cyny M. Kpuoro Pory Big 27 kBitHa 2016 poky.
OOBuHyBaueHa ocoOa 3JiiicHWIa BepOyBaHHS, MEpPEMILEHHS, MEePEeXOBYBaHHS,
nepenady Ta OAep>KaHHA YOTHPHbOX JKIHOK 3 METOI CEKCyalbHOI eKCIulyarauii 3
BUKOPHUCTAaHHSIM OOMaHy, 3alpoNOHYBaBIIK iM poOOTy B M. MOCKBi, TIOB’sI3aHy 3
PO3MOBCIOJKEHHSIM ~ JIUCTIBOK.  3a  MarepiajlaMM  1HIIOTO  KPUMIHAJIBHOTO
NPOBAJKEHHSI y CHpaBl 3a OOBHMHYBAaYEHHSM OCOOM Yy BUMHEHHI KPUMIHAJIbHOTO
npaBonopyieHHs, nependadenoro 4. 3 cr. 149 KK Vkpainu (Bupok Jlymnpkoro
MiCbKpalloHHOTO cyay BosmHcbkoi obnacti Big 21 nunua 2016 poky), AeB’sITHOX
NOTEPIUINX CXWIWIA JO BHI3Ay 3a MEXi YKpaiHH, BHUKOPUCTABIIM OOMaH,
NOBIJIOMUBIIIM HEMpPaBAWBI BIIOMOCTI MpPO XapakTep MaildyTHbOI MisUIBHOCTI,
NPOIMOHYIOUM JIeTadbHy pPOOOTYy, HE MOB’s3aHy 3 HAJaHHSM TOCIYT CEKCYyaJbHOTO
xapakTepy (MpuOUpaIbLHUIISIMU).

O6MaH, gK croci0 BIUIMBY, MOXKE MaTH MiClle SK I0J0 BUIY Ta cdepu
TISTTBHOCTI, SIKY TPOIOHYIOThH IMOTEPIUIAM BiJl TOPTIBI JIOJbMH, TaK 1 IIOJI0 YMOB
IpOKMBAaHHA Ta 3apo0iTKy [87, 40-41].

Baprto 3BepHyTHM yBary Ha Te, 110 MarOTh MICLI€ BUNAJKW, KOJU CyAH HE
BOAYaIOTh y MiSX MiJICYJTHUX TAKOrO CIIOCOOY BIUTMBY, K 0OMaH, HE BpPaxOBYIOYH
niiicHux oOcTaBuH crmpaBu. Sk TpukiIag MoOXHa HaBecTd BUPOK Jlymbpkoro
MICbKpaiioHHOTO cyny Bommucbkoi o6macti Bim 13 rpyans 2012 poky, skum Oyio
3acymkeHo Box ocib 3a 4. 2 cr. 149 KK Vkpaiau. Cyn BUKIIOUNUB 3 OOBUHYBAaYCHHS
IIUX 3aCy/UKEHUX KBami(iKyro4l O3HAKM — BHUKOPHUCTAaHHS OOMaHy Ta IHIIIOTO
ypazIuBOrO CTaHy OCOOM, a TaKOX BUYMHEHHS KPUMIHAJIBHOTO MPABOMOPYIICHHS
0c00010, BiJl sIKOT moTepminuii OyB y MaTepiaibHii 3anexxkHocTi. Cyn y BHPOKY
3a3HAYMB, [0 BPAaXOBYIOYHM TOKa3aHHS IMOTEPIUINX, 30KpeMa MO0 O0I3HAHOCTI
MIJCYAHUX 3 MPUBOJY TAKKOTO MaTEpiajdbHOIO CTaHy MOTEPHIIUX Ta HEOOXITHOCTI
3apoOITKY ISl CBOIX MOTPeO, 3BayKarouy Ha 3MICT Telae(OHHUX PO3MOB, K1 CB1IYATh

po Te, 10 KOXHA 13 JKIHOK IpHiiMaina pIlleHHS CaMOCTIMHO, YCBIIOMIIIOIOYHU SIKY
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(pakTuyHO pOOOTY M JIOBEHAEThCS BUKOHYBATH, Yy OYIb-AKId ICUXOJOTIYHIN
3aJIEKHOCT1 BIJ MIACYAHMX BOHM He nepeOyBanu. [laHi mpo Te, Mo moreprnuil He
YCBIIOMJTIOBAJIM 3HAYEHHS CBOiX Jii, y MaTepiajiax cmpaBu BiJicyTH1». Tomy cyn
JIIIIOB BUCHOBKY, 1110 OTEPI LIl HE nepeOyBaiu B ypaznuBoMy ctaHl. Cyj 3a3HauyuB,
10 /10 MOTEPHUIMX HE 3aCTOCOBYBABCS 00OMaH, OCKUIbKM KOXKHA 13 K1HOK 3Haja Ipo
CYTb pOOOTH, Ha Ky JOOPOBLILHO moroauiacs [87, c. 40-41].

(d) Ille omHuM i3 anbTEPHATHBHHX CIIOCOOIB BUMHEHHS TOPTIBII JIFOJABMH €
suxkopucmannua wianmaxcy. lllaHtaxx — 1€ 3aBXAM TICHUXIYHE HACHIIBCTBO, SIKE
MOJISITa€ Y TOTPO31 PO3TOJIOCUTH BIIOMOCTI, sIKi MOTepIiijia ocoba Oaxae 30epertu B
Ta€EMHUAIL.

[Tig BimoMoOCTSIMU, SIKI MOTEPHUIHI Oakae 30€pert y TaEMHUI, KPUMIHATICTH
IMPOIMOHYIOTh PO3YMITH «OYyb-sIKi (paKTH 3 MHUHYJOTO a00 ChOTOJHINIHBOTO KUTTS
norepniioro abo oro OAM3BKUX POAUYIB (HABITH YK€ MOMEPIUX), PO3TOJIONICHHS
SKAX MOXXE CHPHYMHHUTH IIKOAY iXHIM 4YecTi 1 riHocTi. Taki BIIOMOCTI MOXYTh
CTOCYBAaTUCH SIK MOBEIHKM CaMOTO MOTEPMUIOro, Tak 1 IHIIUX KUTTEBUX OOCTaBUH,
70 SIKUX XTOCh 13 HUX OyB mpuueTHHil. BimomMocTi MOXyTh OyTH TaKUMH, IO
raHbOJISATH MOTEPIILIOr0, 8 MOKYTh 1 HE MaTH Takoi o3Haku» [35, c. 3-8].

(e) KK mepembavae BiAMOBIZAJAbHICTH 3a BUMHCHHS TOPTIBII JIFOABMHU 3
BUKOPUCMAHHAM MaAmMepiaibHol YU IHWOT 3a1eHCHOCMI NOMEPNiNe2o.

[ToHATTS «3aJeXKHICTHY» TPAKTYETHCS SK MIAMOPSIAKOBAHICTh 1HIIUM (1HIIOMY)
3a BIZICYTHOCTI CaMOCTIHHOCTI, cBoOoau [88, c. 202]. YV HaykoBid niTepaTypi Mmia
3aJIEKHICTIO PO3YMIIOTh Takuil 3B‘SA30K (CTaH BIAHOCHH) MK Cy0‘€KTOM
KPUMIHAIBHOTO MPABOIMOPYIICHHS Ta TMOTEPIIUTUM, MPHU SIKOMY peati3allisi ICTOTHUX
iHTEpeciB OCTaHHKOTO Oyia OOyMOBJIEHA TOBEIIHKOI BHHHOTO, a00 peaizaris
ICTOTHHX 1HTEpECiB KOXHOTO 3 HHX Oyja OOyMOBIIEHa OOOIUIBHOIO TMOBEIIHKOO.
Taka 3aexHICTh MOXe OYyTH SIK «BEPTHUKAJIBHOIO», TaK 1 «TOPU3OHTANIbHOIO» [135,
c.10]. Ane B Oymp-KOMY pa3i WIETbCS MPO MIAKOPESHHS BOJI OJHIET 0COOM UYXKiH,
OUIbII CWIBHIA BOJI 1HIIOI ocoOu. MartepiaibHa 3aJIKHICTh ICHYE TOAl, KOJHU
€IMHUM YU OJHHUM 3 OCHOBHHUX JIKEped ICHYBaHHS MOTEPIIOro € MarepiajibHa

nonomora cy0’e€kTa KPUMIHAJIBHOTO MPaBOMOPYUIEHHS, 30KpeMa MepeOyBaHHS
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NEePILIOro Ha YTPUMAaHHI OCTaHHBOrO. [HIIA 3aJIeKHICTh — 1€ 3aJIEKHICTh CIIY>KOOBa,
nuttoOHa, ciMeiiHa (AUTHHU BiA OaTbKiB), MIAOMIYHOTO BijJ OIMIKyHA, MaIll€eHTa BIJ
JiKaps, MA03PIOBAHOIO BiJl MpalliBHUKA J13HAHHS YM cligyoro toulo [75, c. 27].

Po3’ssicHeHHsI TOHATTS MaTepialibHOI 3anexHocTl JaHo B Ilocrtanosi [lnenymy
BepxosHoro Cyny Ykpainu «lIpo cynoBy mpakTuky y cnpaBax Npo 3JI0YMHHU IPOTH
cTaTeBOi CcBOOOAM Ta cTaTeBOi HemoTopkaHocTi ocodw» Big 30.05.2008 poky.
30kpeMa, i TaKO 3aJICKHICTIO MTPOIIOHYETHCS PO3YMITH MepeOyBaHHS Ha IIOBHOMY
a00 YacTKOBOMY yTPMMaHHI BUHHOI OCOOM, MPOKMBAHHSA Ha i1 KUTJIOBIM IO, a
TAaKOXX KOJIM BHHHA 0Cc00a CBOIMH IIMU UM OE3ISIbHICTIO CIIPOMOKHA BUKJIUKATH
ICTOTHE MOTIPIIEHHS MaTepialbHOTO CTAHOBUIIA MTOTEPILIOT 0COOH.

B Haymi KpuMiHambHOTO TpaBa IiJ MaTepiajJbHOIO 3AJIEKHICTIO Yy PI3HUX
JOKEpeIax MPOMOHYETHCS PO3YMITH: 3aJICKHICTh HEMMOBHOJITHIX JITEH BiJ OATHKIB (a
TAaKOXX Madyxu 4yu BiTuuma) [60, c. 248; 23, c. 92]; 3amexHicTh 0ci0, HaaA SKUMHU
BCTAHOBJICHA OIliKa YM IMIKJIyBaHHS BiJ OIIKYHIB YW MIKIyBaJdbHUKIB [23, c¢. 92];
nepeOyBaHHs KIHKM a00 4YOJOBIKA HAa IOBHOMY a00 4YacTKOBOMY yTpHUMaHHI
BUHHOTO; MPOKUBAHHS Ha >KUTJIOBIM IUJIONII BUHHOTO; BIIIHOCHHU, IO BUHUKAIOTH
MDK JIFOABMH BHACIHIJIOK YKIJIAJICHHS MUBUIBHO-TIPABOBUX JOTOBOPIB — HAINPHUKJIIA],
BIIHOCMHU OOp>kHMKaA Ta Kpeauropa [31, c¢. 212] Tomo. Hecknagno momiTuTH, 110
OUTBIIICTH HaBEJEHUX MPUKIQAIB 00’ €JHYE TaKa CITJIbHA O3HAKA, IK HOPMATHUBHICTh:
ct. 180 CimeiiHoro kozekcy Ykpainu mnependayae o0OB’sI30K OaThbKiB yTPUMYBATH
CBOIX HEMOBHOJITHIX MiTE€H, a CT. 75 — MpaBO OJHOTO 3 MOJAPYAOKS HA YTPUMaHHS;
cT.cT. 67 Ta 69 [luBiTbHOTO KOJIEKCY YKpaiHU BCTAHOBIIOIOTH OOOB’SI3KH OIMIKYHIB Ta
MIKITYBAIBHUKIB OO0 CTBOPESHHS HUMH HEOOXUIHHUX YMOB, JOTJISAIY TOINO HAaJ
ocob0amMu BITHOCHO SKUX BCTAHOBJICHO OITIKY YW MIKIyBaHHS 1 T.1. OKpiM IBOTO,
BITHOCMHHU MaTepiaIbHOI 3aJIEKHOCTI B OIIBIIIOCTI BHUITA/IKIB MPOSBISIIOTECS Y TOMY,
0 oJHa 0co0a mock MoTpedye, a iHIIa Mae MOXKIIUBICTh TaKy OTpeOy 3a0e3MeunTn
i 3a0e3neuye i [13, c. 253].

Oco06a, sika Hazae iHIIH 0co01 MaTepialibHy JAOMOMOTY (3KMTIIO, KOILITH, OJAT
TOIO), MO’KE 3JIMCHIOBAaTH Takl Jii Ha BHUKOHAHHS CBOTO 3aKOHHOTO OOOB’SI3KY

(000B’sA30K OIKyHa JOrsiAaTH OcoO0y, Haja SKOK BCTaHOBJIEHA OIika) abo Ha
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BIIACHUM po3cy] (yTpUMaHHS 1HIIOI OCOOM 3a BIIACHUM Oa)kKaHHSIM, 3a BIACYTHOCTI1
MPaBOBOr0 OOOB’SI3KY MiSITU came Tak). [{i1koM Oo4eBUIHO, 110 HEOE3MEUHUMU IS
CYCIUJIbCTBA € BUIAJKH 3JIOBKMBAHHS JIMILIE TIEI0 MATEPIaIbHOIO 3aJIEKHICTIO, SKa
BUHUKJIA Ha TIPaBOBUX TIACTaBax; y IIMX BHUIIAJKaX CYCIUIbHA HeOe3meka
BU3HAYAETHCS CTAaTyCOM 3ajIe)KHOI OCOOM, sKka 4Yepe3 TEBHI NMPUYUHU HE 3/1aTHA
MMOBHOIO MIPOIO CAaMOCTIMHO 3a0e3neuyBaTu BiacHe icHyBaHHs [13, ¢.254].

[3 3a3HaueHoro BUILIMBaE, MO0 3ajeXHa ocob0a Mae 3aKOHHI TpaBa Ha
OTPUMAaHHS BIJMOBIIHOTO MaTePiaJIbHOTO 3a0€3MEUCHHS] Y1 MaTepiajibHOI JIOTIOMOTH,
a iHma ocoba — KOpPECHOHIyrouuii OOOB’S30K II€ TMpaBo 3abe3ledyBaTH Ta HE
3JIOBXKMBATH HHUM. TakMM YHMHOM, Jii OCOOM, sIKa HaJa€ MaTepiaJibHy JIONOMOTY i
NOTPOXKYE MPUITUHEHHSAM Y BUMHSE [ii, HaNpaBJieHI Ha MPUITMHCHHS HAJaHHS TaKol
JOTIOMOTH, TIOEHAHE 3 BYWMHEHHSM TOPTIBII JIFOABMH, MICTUTUMYTh CKJIaJ
KPUMIHAJIBLHOTO TPABOMOPYIICHHS JIUIIC B TOMY BHIIQJIKY, KOJHM iCHYE IIPaBOBUH
000B’ 530K BIJTMOBIAHY JOMOMOTY HaJaBaTh. Y MPOTHICKHOMY BUIAIKY (KOJIM ocoda
HaJla€ MaTepiajJbHy JOMOMOTY 0€3 BIJIMOBIIHOTO OOOB’SI3KY) HE MOYKHA BECTH MOBY
PO TOTIPIICHHS YU TOTPO3Y MOTIPIICHHS MaTepiaJbHOIO0 CTAaHOBHIIA OCOOM, SKIH
BIJINTOBIJIHA JOTIOMOTA HAJA€THCS; MOAI0H1 BUIIAIKU CJIIJT PO3I[IHIOBATH HE 1HAKIIIE K
IIPOIIO3UITII0 YU OOISHKY TMOKPAIIUTH MaTepialbHe CTAaHOBHIIE BIAMOBIIHOI 0cOOU
32 YMOBHM BUKOHAHHSI IEBHUX BUMOT OCOOH.

Ha mamr mormsn, mms 1iedt KpUMiHAJBHOTO IIpaBa 3arajoM Ta B KOHTEKCTI
KPUMIHAJIBHOTO TpaBomopyiieHHs, nepeadadenoro ct. 149 KK VYkpainu, 30kpema,
MOHATTSI MaTepiajdbHOI 3aJIEKHOCTI CIIJl PO3YMITH BYK4e MOOYTOBOTO CIPUNHSATTA.
30kpeMa, Tij MaTepiaIbHOI 3aJICKHICTIO CIIJl PO3YMITH BIIHOCHHHM MK JIOJBMHU,
[0 BHUHHUKAIOTh 3 TPUBOAY HAJaHHA OJIHIEI0 O0CO00I IHIIIH MaTepiaabHOTO
3a0e3nedeHHss 4u MarepiainbHoi gomoMoru. [Ipm mpoMy HamaHHS Ta OTpPUMaHHS
TaKOTO 3a0€3MeUeHHs YU JOMOMOTY MOBMHHO 0a3yBaTHCh HA 3aKOHI — OYTH MpPaBOM
onHiei ocoOu Ta 00OB’SI3KOM 1HIIOL. Y 3B’S3Ky 3 HaBEICHHM, JO OOCSTY TMOHSTTS
«MaTepiaibHa 3aJ€KHICTh» HE BKIIOYATUMYTHCS BUIAJKW TAaK 3BAHOI 3aJI€KHOCTI,
10 BUHUKA€ BHACIIJOK YKJIAJEHHS LUBUILHO-TIPABOBUX JIOTOBOPIB, BIAHOCHHU MIiXk

CMaJIKOJIaBLIEM YH CHaJKoeMIEM Tolo [13, c. 254].
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Jlani 3ynmuHUMOCS. Ha aHalli31 MOHATTSA «CIIy»)0o0Ba 3ajexkHICTbY. Chiia oapazy
3a3HAYUTH, IO B Haylll KPUMIHAJIBHOIO IpaBa iCHye npoljemMa MI0J0 BU3HAYEHHS
3MICTY Ta 00csry 1poro nouarta. [lnenym BepxoBHoro cyny Ykpainu y 3ragyBaHii
Hamu [loctaHoBi cmpoOyBaB po3B’sA3aTH 3a/€KJIApOBaHy MpoOJeMy; Ha JyMKY
BepxoBHoro cyay, cimyx0oBa 3aJeXHICTb Ma€ MiCIle, KOJHM >KiHKa a00 YOJIOBIK
oOiliMae Tmocaay, 3TIAHO 3 SKOK BOHAa Mmijjerja ocoli, fKa 3aCTOCOBYE
OpUMYLIyBaHHSA, a0o0 MiANaga€e MiJ KOHTPOJIBHI A1l Takoi ocobu, abo iHTepecu
noTepniuioi ocodbu 3ajexarb Bij CIyKOOBOI0 CTaHOBHUIA BUHHOI ocoOu. Pasom i3
TUM, y KPUMIHAJbHO-NPABOBIM JiTepaTypl ICHYIOTh JOCHTb HEOJIHO3HAYHI TOYKHU
30py mofgo ii BupimeHHs. OJHI HAYKOBII BKa3ylTh, IO CIY)KOOBa 3aJICKHICTh
nepeadavyae HaSBHICTh CTaTyCy Ciayk00Boi ocoOuM B cy0’€kTa KpHUMIHAIBLHOTO
NpaBONOPYIICHHS, TOMi SK JUIA TIOTEPIUIOl HAsSBHICTh OCTaHHBOTO HE €
ob6oB’si3koBot0 [S51, c¢. 134]. Ha nmyMKy IHIIUX BYEHHUX, CIYKXOOBa 3aJICKHICTh
nepeadavae muierTicTs cy0’ €KTy KPUMIHAJIBHOTO MPAaBOMOPYIIEHHS, Y TOMY YHCII,
«1mo poboti» [133, c. 134; 81, c. 132-133; 80, c. 318-319], a TakoXK 3aJICKHICTh BiA
HBOTO Y 3B’SI3Ky 3 BHUKOHAHHSIM CBOiX «...NMpodeciiHuX QYyHKIIH, 3 TPUBOAY
HaBUYaHHSI, 3aJI0BOJICHHS CBOIX KYJBTYpHHUX MOTped Tomo» [81, c. 132-133; 80, c.
318-319].

Sk BipHO kpuTHKye X.[.BpyX, cydacH1 TOCTIAHUKH O IIOTO BUY 3aJI€KHOCTI
BITHOCATH 3aJICKHICTh MIDK: KEPIBHHKOM OpraHizallii i cekpeTapeM, Ha4aJIbHHUKOM
1IeXy 1 pOOITHUKOM, PEBI30POM 1 KOMIPHUKOM, IIO3PIOBAHUM 1 CIIITYUM, BIUTEIIEM 1
VY4HEM, BHKJIQJaueM 1 CTYJCHTOM, HAyKOBUM KEpPIBHHKOM 1 acHipaHTOM,
KOMEHJIJAaHTOM TYPTOXHUTKY 1 0c000I0, silka B HBOMY MEIIKAaE, TPEHEPOM 1
CIIOPTCMEHKOI0, YB’S3HEHUM 1 CIy>KOOBIleM B’si3HUIN Tomio. [loromkyemoch 3
aBTOPOM, IO OKPEMi €JIEeMEHTH IhOT0 MEPENiKy CIif maaaTh peBisii: «OdeBUIHO,
MO>XHAa TOBOPUTH PO HASBHICTH BIIHOCHH CITYy>KOOBOT 3aJI€)KHOCTI MK KEPIBHUKOM
oprasizamii 1 CeKpeTapeM, HaYaJbHUKOM IIeXy Ta pPOOITHUKOM, pPEBI3OPOM 1
KOMIPHHKOM, MIJO3PIOBAHUM Ta CIIIIYUM, KOMEHIAHTOM T'YPTOXHUTKY 1 0C0000, sIKa
B HbOMY MEIIKA€, YB’ I3HEHUM 1 C1y>K00BOIO 0CO0O0I0 MICIIb BIIOYBaHHS MOKApaHHS —

B yCIX LKX BHUIAJKaxX Cy0’€KTH BUKOHYIOTh (YHKIIIT CIyK00BO1 0COOM, 110, CBOEIO
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4eprorw, OOYMOBIIOE CTaH CaMe CIY>KOOBOi 3aJ€kKHOCTI, SKUA 1 BUKOPHUCTOBYE
BUHHUH 3 METOIO JOCATHEHHS Oa)kaHOTO [Tt ce0e pe3ynbraTy. CTOCOBHO K BiTHOCHH
«BUHTEIb — yUEHBbY, «BUKJIAQJa4 — CTYJICHT», @ THM OUIBIIE «TPEHEP — CIIOPTCMEHY,
TO TaKl BIAHOCHHU MO30aBJIEHI CIIY’KOOBOTO XapakTepy xoua O Tomy, IO mepiia i3
CTOpIH HE HaJlleHa HEOOXiMHUMU (DYHKIISIMH, & TOMY HE € CIy’)kKOOBOIO, HE MOXKE
MaTh KOTro-HEOyJh CaMe y «CIYXKOOBii» 3aJekKHOCTI. 3a CBOEIO MPUPOJOI0 TaKi
BiTHOCHHM HOCSATH YUCTO MpOQeCiiiHui, a B OCTAHHROMY BHIIAJIKy — MOXJIMBO I |
CIIOPTUBHHI XapakTep; JIMIIE 3a YMOBU BHKOHAHHS BUYMTENEM, BHKJIajadeM abo
TPEHEpPOM  BIAMOBIAHUX  OPraHi3aliiHO-PO3NOPSAYMX YU  AJAMIHICTPATHUBHO-
roCroAapchbkux  QYHKIIH  XapakTep 3aJIeKHOCTI MOXHA YMOBHO  Ha3BaTH
«tpodeciitHo-ciyx00Buii» [13, ¢. 254-255].

B 1poMy KOHTEKCTI 3BEpHEMO yBary Ha CIIBBIIHOUIEHHS JAHOTO CIOCOO0Y
BUYMHCHHS KPUMIHAJIBHOTO IPABOMOPYIICHHS «3 BHKOPHCTAHHSIM MaTepialbHOI YU
HIIIOT 3aJIe)KHOCTI MOTEPILIOTO» Ta 0COOMUBO KBali(pikyro4oi 0OCTaBUHM, KOJIH ii,
nepenadaveni 4.1 a6o 4. 2 c1. 149 KK Vkpainu «BuMHEHI 1070 HEMOBHOIITHBOTO
fioro 0aTbKaMH, YCHHOBUTEISIMH, OIIKYHAMH YU MiKITyBadbHUKaMu» (4.3 cT. 149 KK
VYkpainn). BOauaeThcs, 1m0 1€ MPOSBOM BHUKOPUCTAaHHS MaTepiaabHOl abo 1HIIO1
3QJIE)KHOCT1 HEMTOBHOJIITHBOT'O MOTEPMioro. ToMy MpHUITyCKaEMO, IO JaHa 0COOJIMBO
kBaridikyroya oocTtaBuHa € 3aiiBoto y 4. 3 cT. 149 KK Ta nmotpedye Bunyuenns. Take
nyOtOBaHHS O3HaK OCHOBHOTO CKJIaAy B TEPeNiKy KBaliikyrouux (0coOJIUBO
KBaTI(PIKyIOUMX) O3HAK € HEMPUIyCTUMUM. KpiM TOro, BUMHEHHS KPUMIHAJIBHOTO
MPABOMOPYIICHHS II0J0 HEMOBHOJITHBOTO (K O3HAKa MOTEPIUIOTO, a HE CIOCO0Y
BYMHEHHS KPUMIHAJIBHOTO MPAaBOMOPYIIEHHS) MIiCTUThCS B 4. 2 cT. 149 KK. Tomy
MporajiiHa IIOAO TOCWJICHOI KpPUMIHAJIBHOI BiIMOBIMATBHOCTI 32 BYWHEHHS
KPUMIHAJTBHOTO TTPaBOTIOPYIIICHHSI 1100 HETIOBHOIITHROTO HE Oy/1€ MaTH MICIISl.

(f) TopriBas MOABMH 3 GUKOPUCHAHHAM YPA31UB020 CHMAHY € OJHHM I3
HaWPO3MOBCIOHKEHIIINX croco0iB BUYMHEHHS JTAHOTO KPUMIHATBEHOTO
MPABOTIOPYIIICHHS.

BignosigHo mo mpumitku 2 g0 cT. 149 KK, «mig ypa3nuBuM CTaHOM OCOOH

CiI PO3YMITH 3YMOBICHUM (PI3UYHUMHU UM TMCUXIYHUMH BJIACTUBOCTAMHU abo
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30BHIIIHIMU OOCTaBMHAMH CTaH 0COOHU, SIKUM mo30aBisie a00 oOMexye ii 3JaTHICTh
YCB1IOMJTIOBATH CBOi A1 (0€3/1isUIbHICTD) a00 KepyBaTHU HUMH, MPUHUMATH 32 CBOEIO
BOJICIO CaMOCTIWHI PIlIEHHS, YAHUTHU OMIp HACWJIBHHUIIBKAM YM IHIIUM HE3aKOHHUM
JISIM, 30IT TSHKKMX OCOOMCTHX, CIMEHHUX a00 IHITNX 00CTaBUHY.

C.C. Sluenko po3sriisijiac ypa3iuBUNA CTaH K «CTaH MOTEPIUIOi (TOTEPILIOro),
KOJIM BOHA 3a CBOIM (DI3UYHUM YU MICUXIYHUM CTAaHOM a00 30BHIIIHIMU OOCTaBUHAMHU
HE 3J]aTHa KEepyBaTH CBOIMHU JiIMM YW T1030aBJIeHAa MOXJIMBOCTI CaMOCTIHHO
NpuiiMaTH PINMICHHS, Y HE MOXKEC YWHHUTU aJCKBAaTHUW OIp, YW HE 3]1aTHA
YCBIJIOMJTIOBATH 3HA4YCHHS 1MOii abo cBoix aiit» [136, c. 65]. C./].Illamuenko Bka3zye,
mo mig ypasnuBuMm ctaHoM B cT. 149 KK Vikpainu ciig po3ymiTé «3yMOBIIEHUN
GIBUYHUMU YW TICUXIYHUMHU BIIACTUBOCTSAMH a00 30BHINIHIMH OOCTaBUHAMH CTaH
JIOJIUHM, SKUM T1030aBisie abo oOMexye 1i 3MaTHICTh YCBIJOMIIFOBAaTH CBOi il
(6e3mismpHICTE) ab00 KepyBaTH HUMHM, NPUMMATH 3a CBOEK BOJICIO CaMOCTiHHI
PIIIEHHS, YNHUTHU OTp HACWJIBHUIILKUM YH THIITUM HE3aKOHHHUM Aisim» [134, c. 67].

3rigHo 3 TiaymadeHHsM cT. 3 Ilporokomy OOH mpo mnomepemxeHHs 1
MPUIUHEHHS TOPTiBI1 JIIOJABMH, OCOOJMBO KIHKAMH Ta JIThMH, 1 IMOKapaHHS 3a Hei
[108], mocunaHHs Ha 3JI0BXKMBAHHS YPa3IUBICTIO MOJOXKEHHS CIIIJI PO3YMITH 5K TaKe,
IO CTOCYEThCSA OYIb-AKO1 CHUTyallii, 3a SKO1 JIOJWHA, MPO 5Ky HIEThCH, HE Mae
peanabHOl 1 IPUHHATHOI aJIBTEPHATUBUA TOMY, MO0 IMIJKOPUTUCS 3JIOBXKHBAHHIO, PO
sIKE MOEThCS.

Taxuii ctan ocoOu MoKe OyTH BUKITHUKAHUMN:

a) TICUXIYHUMH BJIACTHBOCTSIMH (HASBHICTIO MEBHUX 3aXBOPIOBaHb, PO3JIAJIIB
a00 BIIXWJICHB Y IICUXIYHIA MISUTBHOCTI TOIIIO);

0) pi3uYHIMYU BTACTUBOCTSIMU (HEMOKIMBICTIO YAHHUTHU OTIIP HE3AKOHHUM JI1sIM
gyepe3 ¢Gi3uuHy cliadKicTh, XBOPOOyY, MeBHI (i3UUHI BaJy TOIIO);

B) TICBHUMH 30BHIIIHIMHU (aKkTopamMu (HATPUKIAI, MPUBEACHHSIM OCOOH 0
HECBIIOMOTO CTaHy IMUISIXOM 3aCTOCYBaHHS CHOMIMHUX YW HAPKOTHYHUX 3aC001B);

r) 30ir TSKKUX OCOOUCTHX, CIMEHHUX a0o0 IHIIMX OOCTaBUH. SIK TpaBuIo,
XapaKTEPU3YEThCSl HASIBHICTIO HAJ3BUYAlHO CKPYTHOI a00 O€3BUXIJHOI CHUTYyaIlli:

TEPMIHOBOI HEOOX1AHOCTI BEJIMKOI IPOIIOBOi CYMH Ha JIIKYBaHHS OJIM3bKOI JIIOJMHU,
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BIICYTHICTIO B OCOOM MOCTIMHOrO Miclsi poOOTH, HEMOKJIUBICTIO YTPUMYBATH
HaliMaHe Ta Npua0aTH BIIACHE KUTIIO; MepeOyBaHHSA OCOOM Ha YTPUMAaHHI 1HIIHUX
oci0;

1) nepeOyBaHHS B OCOOM Ha YTpPMMaHHI HEMOBHOJITHIX Ta HEMpane3JaTHUX
oci0;

€) HasSBHICTh BEJMKOro Oopry tomio. HasBHICTH Takux OOCTaBUH 3MYIIY€
JIOJIUHY TIOTOJUTUCH HA CYMHIBHI MPOIO3HUIIi, CHOMIBAIOUYUCH HA BUPIIICHHS
npoosieMm.

VYpaznuBuii cTaH ocoOM CiiJi BH3HABaTH B YyCiX BHITaJKaX, KOJIH 3a
oOcTaBUHaMH CIIpaBU 1i 3rojla Ha BepOyBaHHS, IEPEMIIICHHS, MEPEXOBYBaHHS,
nepenavy 4d ojcp’KaHHs Oyjia BUMYIICHOIO, OJCPYKAHOO ITiJT BIUIMBOM 3a3HAYCHHX
cy0’eKTUBHMX Ta/a00 OO0 ’€KTMBHMX TMpPUYMH 1 HE BIANOBIAANA 1 CHpPaBKHIM
1HTEepecaM.

ToOTo, 11e TOHATTA BU3HAYAETHCS AK 3yMOBIICHUN (DI3MYHUMH YU TCUXIYHUMHU
BJIACTUBOCTSAMH a00 30BHINIHIMH OOCTaBMHAMM CTaH 0CcoOH, SKui mo30aBisic abo
oOMexye ii 3MaTHICTh YCBIAOMITIOBATH CBO1 il (0€3M1sUIBHICTh) a00 KEPYBaTH HUMHU,
IpUMaTH 3a CBOEIO BOJICKO CAMOCTIMHI PillIEeHHS, YUHUTH OIIpP HACHIBHUIIBKUM YH
IHIIIUM HE3aKOHHHUM OiIM, 301 TSOKKHUX 0COOMCTHX, CIMEHHHUX a00 1HIINX OOCTaBHUH.

3 MeTOr0 BCTaHOBIJICHHSA ()I3MYHHX BJIACTHBOCTEH, 3a SIKUX 0co0a Moxe OyTu
BU3HAHOIO TAaKOIO, II0 MA€ Ypa3jiuBUU CTaH, MOIIBHO BHUKOPHUCTOBYBATH MEIWYHI
3HaHHSI, TOOTO MPU3HAYATH OCBITYBAaHHS, CYJJOBO-MEIUYHY E€KCIIEPTHU3Y.

3rigHo BUPOKY 3apiuHoro paitonHoro cyny M. Cymu Bin 06 cepmust 2014 poxy
3a o6BuHyBaueHHAM Kipiuenko Mapunu OnieKcaHApIBHH Y BUNHEHH1 KPUMIHAIBHUX
MpaBoMoOpyIIeHb nepeadadenux 4. 2 cr. 149 ta 4. 2 ct. 303 KK VYkpainu norepmini
0coOM BM3HAHI TAKUMH IO MAIOTh ypas3JIWBHHA CTaH Y BIAMOBIIHOCTI JO BHCHOBKIB
CyIOBO- TICUXOJIOTIYHUX EKCIepTH3, SKI MATBEPAMIA HASBHICTh y MOTEPIUINX
MICUXOJIOTIYHUX AaCTEKTIB ypaslMBOrO CTaHy, OJHA 3 SKUX HiJe HE TMpaloBaa,
CaMOCTIMHO BHUXOBYyBaja Ta YTpUMyBajla JBOX [iTe€H, I1HIIA TaKoX HIAE HE

npairoBajia, Majia Ha yTPUMaHH1 IBOX JIT€H, OAHE 3 IKUX NOTPeOyBajIo TEPMIHOBOIO
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OINepaliiHOrO JIIKyBaHHS, OKpIM TOTrO Majla KpeAuTHI 3000B’si3aHHs nepes 0aHKOM
[87, c. 43].

VY TOl ke Yac, MaroTh MICIIC BUTIAJKH, KOJIH CYJH HE BPAaXOBYIOTh HaBEACHUX
MIOJIOKCHB Ta HE MPABWJIBHO PO3YMIIOTh MOHSATTS ypas3JIUBOIO CTaHy, TaK JKOBTHEBHIA
paiionnuii cyn M. [JHinpornerpoBckka y BUpoKy Bix 21 miororo 2013 poky Bkazyroouu
IO ITiJICYTHA MatOYM YMHCEJ Ha TOPTIBIIIO JIFOJbMU YH IHITY HE3aKOHHY YyroJy MPOTH
JIOAWHHA, a caMe BEepOOBKY 3 METOI0 CEKCYalbHOI eKcIuTyartamii (OKpemi CKiaan
KPUMIHAJIBHOTO TMPAaBOMOPYIIEHHS) Jisfia y crnocid oOMaHy 1 ypa3jauBOro CTaHy
HETIOBHOJIITHBO1, TAKOX CYJIOM 3a3HA4YCHO IO TAKWUH CTaH BUPA3UBCH y BiJICYTHOCTI
MICIISI POKWBAaHHS Ta 3ac001B 10 icHYBaHH# [87, ¢.43].

VYpaznuBuii cTaH ocoOM CiiJi BH3HABaTH B YyCiX BHIIaJIKaX, KOJIH 3a
oOcTaBMHaMH CIIpaBM ii 3rojla Ha BepOyBaHHS, IEPEMIIlICHHS, ICPEXOBYBaHHS,
nepenavy 4d ojcp’KaHHs Oyjia BUMYIICHOIO, OJCPYKAHOO ITiJT BIUIMBOM 3a3HAUYCHHX
cy0’e€KTMBHUX Ta/a00 OO0 ’€KTHMBHUX TMPUYMH 1 HE BiANOBiAaNa ii cOpaBKkHIM
iHTepecaMm [87, c. 43].

[lpuknagoM, KoM Cyad HE BHU3HAB BHUKOPUCTAHHS Ypa3JIUBOTO CTaHy
MOTEPITUINX, BUXOJISYH JIMIIIE 3 aHATI3y MaTepiaJIbHOTO CTAHOBHIINA MOTEPITUIUX OCi0,
Moke Oytu BHUpOK IlycTomMuTiBChKOrOo parioHHoro cyay JIbBiBcbkoi oGmacti Big 04
kBiTHS 2014 poky. Cyn BHU3HaB, IO MOTEPIUII HE IepeOyBajau B ypa3IMBOMY CTaHI,
OCKUIbKM BOHU HE TOBIJOMIISUTH MIACYJHHM IPO CBIM ypa3auBHM, MaTepiaJbHUNA YU
MCUXIYHUA CTaH, a HABMAaKM — iX IIKABUJIO SKHANCKOpIIIEe MpareBIamTyBaHHs
MOBIIMA B OOpAENAX 3a KOPJOHOM 1 OTPUMAHHS 3a II€ BEJIMKUX NPUOYTKIB 1
BimoBigHUX Onar. KpiMm Toro, cyn BBaXkaB, IO «OCKUIBKM TPHU KOXHHUX 3yCTpidax
MiACYTHUX 3 TOTEPIUIMMH OCTaHHI OyiW JOTJISIHYTi, OXallHO Ta CEKCyaJlbHO
OJIATHYTI, TO iXHIN 30BHINIHINA BUTJSA] HE CBIMIYMB MPO T€, IO BOHHU MepedyBaiu B
CKPYTHOMY MaTepialbHOMY cTaHoBHIII» [87, c. 43].

BcraHoBneHHST Ta BUKOPUCTAHHS TaKOTO CIOCOOY BIUIUBY, SK YPa3idUBUN CTaH
noTpedye ocoOJMBOI yBard 1 HE BHUKIIOYAE€ HEOOXITHOCTI aHANI3y MaTeplaabHOTO
CTAaHOBHUIA TOTEPIUIOI OCOOM, OJHAK MOTpeOye I1HAMBIAYAIbHOTO MIAXOAY MO

KOXXKHOT JIFOAUHHU. [IO3UTHBHUM MPHUKIAJAOM I1HIWBIAYAILHOTO MIAXOAY JO KOXKHOI
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notepnuioi ocodu € Bupok IIpumopcbkoro paiionHoro cyny M. Oaecu Bix 12 TpaBHs
2017 poky y cmpaBi 3a 00BuHYBaueHHs M ocoOu 3a 4. 2 cT. 149 KK VYkpainu 3a
BepOyBaHHsS TpPbOX JIiBYAT, BUMHEHE 3 METOI eKCIuTyaTalii 3 BUKOPUCTAHHSIM
iXHBOTO ypa3jaMBOTO CTaHy. Ypa3jauBUW CTaH sl OAHIEI MOTEPIUIOl MOJIAraB y
B1ICYTHOCT1 poOOTH a00 1HIIIOTO JKEpeia JOXOA1B, yTPUMaHHS MaJOJITHHOT JTUTUHU
Ta cMepTh 000X OaThKiB. [HIII MOTEPNUI TaKOXK HE MaJId POOOTH ab0 IHIIUX JKEPel
ICHyBaHHS, CIUIauyBajiud OOprv, YTpUMYBAJIM HEMOBHOMITHIX Jiteld. B i1HmOMY
NpOBa/PKEHHI KOXKHA 3 TPhOX MOTEPIUIMX HAa MOMEHT BepOyBaHHS HaBYaiacs y
BUIIIOMY HAaBYAJIbHOMY 3aKJIaJll Ha OIUIATHIA OCHOBI Ta 4epe3 BIACYTHICTh POOOTH 1
KOINITIB Ha OIUIaTy OPEHJOBAHOTO KUTJIA TIOTOJMIIACh Ha BHI3Ml 32 MEXi YKpaiHU 3
METOI0 ceKcyanbHOi ekcruryatanii (Bupok JIeCHSHCBKOTO paillOHHOTO Cyay M.
UYepnirosa Big 26 tpaBus 2017 poky) [87, c. 45].

B inmomy Bupoky Bimx 06 xBitHs 2017 poxy JKoBTHeBUi pailloHHHU Ccyd M.
JlainponeTpoBchka, KBaridikyrouu Aii 00BuHYyBaueHoi 3a 4. 2 cT. 149 KK VYkpainu,
BUKOPUCTAHHS YPa3IMBOTO CTAHY II0JI0 KOKHOTO 3 YOTUPHOX MOTEPIUIUX, OJTHAKOBO
BOAYaB y «BHUKOPHMCTAHHI TICUXOJIOTIYHOTO BIUIMBY Ha TPYHTI IXHIX MarepiajbHUX
npoOjeM dYepe3 BIICYTHICTH poOOTH Ta 30Ir TSHKKUX CIMEHHUX O0OCTaBHHY». SIKIIO
BHUPOK CYAy MICTUTB JIMIIIE caMi MPaBOBI BU3HAUCHHs a00 B HhOMY HaBEJEHI TLIbKH
IIPaBOBi apryMeHTH 0e3 3a3HaueHHs (haKTUIHUX 00CTaBHH, SKI MOXYTh BKa3yBaTH Ha
ypa3IUBUM CTaH KOXHOI MOTEPIIIOi 0COOM, TO BTPAYAETHCA TaKHl OOOB’SI3KOBHIMA
€JIEMEHT CKJIaJy KPUMIHAJIBHOTO TPABOIMOPYIICHHS, K BUKOPUCTAHHS YpPa3IHBOTO
CTaHy.

Bognouac, cmim mam’stath, MmO Ypa3dWBUW CTaH TMOTEPIUIOI 0CO0M €
OLIIHOYHUM TOHATTSIM 1 MOro HasBHICTh BU3HAYAE€THCA OpTraHaMu JIOCYZOBOTO
CJIJICTBA Ta CyIy Ha MIJCTaBl aHAJi3y KOHKPETHUX OOCTaBUH CIpaBH. BUCHOBOK mpo
HAsSBHICTH a00 BIACYTHICTh TAaKOTO CTaHy MOTEPIUIOrO Ta HOro BUKOPHUCTAHHS
OOBHHYBAaUE€HMM IIil YaC BYMHEHHS KPUMIHAJIBHOTO TMPABOTOPYIICHHS MOXKE
0a3zyBaTHCh SIK Ha pe3yibTaTax MEIUWYHOI, MCHUXOJIOTIYHOI, MNCUXIaTpU4YHOI abo
KOMILUIEKCHOI €KCIEepTU3U MOTEPHUIOro, 10 MIATBEPAXKYBaTUME HAABHICTH B O0COOU

(G13MYHOrO 3aXBOPIOBAHHS 4d (PI3UYHOI BaJy, OCOOIMBOIO ICUXOJOTIYHOTO CTaHy
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(manpuknan, cTpecy, (pycrpauii Tomo) ado MNCHXIYHOrO po3iamy, Tak 1 Ha
CYKYITHOCTI JJOKa31B ICHYBaHHS TSXKKHUX OCOOMCTHX CIMEMHUX a00 1HIINX OOCTaBUH.

HasBHicTh xoua 6 ogHiei oOcTaBUHM, sika Oyna O MIATBEPIKEHA CYKYIHICTIO
J0Ka3iB 1 sfika O B CHJIy PI3HUX JKUTTEBUX (PAKTOpIB Mayna O CYTTE€BHM BIUIMB Ha
NOTEepHUTy 0c0o0y, L0 BHUKIOYAE MOXKJIUBICTh YCBIIOMJIEHOTO J1I0OPOBUILHOTO
NPUUHATTS PIlIEHHS, — € JOCTaTHHOIO JUIsi TPaBOBO1 KBamidikalii ypaszauBOro
CTaHy.

(0) BunHeHHSI KpUMIiHATBHOTO TPABOMOPYIICHHS 3 BUKOPUCTAHHAM iKYy
TPETHOI 0CO0H, SIKA KOHTPOJIIOE NMOTEPNIOro, AJsi OTPMMAHHA 3roAM Ha MOro
eKCIUTyaTalil0 € HOBEJOK KpUMIHAIBHOTO 3akoHy. [limkym TpeThoi ocolu, ska
KOHTPOJIFOE TOTEPIUIOro, JUIsi OTPUMAHHS 11 3rOJM Ha EKCIUTyaTallllo JIFOJUHU
noJisirae 'y HajaHHi abo OOIIsHII Hajath o0coOi maTtepianbHy abo 1HITY BUTOMY. 3i
3MICTY J@HOTO TIOJIOKEHHSI HE 3pPO3YMIJIO, XTO Ma€ JaTH 3rojly Ha eKCIUTyaTarlito
JIOJIMHU — TOTEPIUTHI 4K TPEeTs 0co0a, a TaKOXK sIKe BIIHOIICHHS TPeTs ocoba mae
710 TIOTEepIiIoro. 3BepTaeMo yBary, 10 B MyHKTI «a» ctarTi 3 IlpoTokony inerscs
PO TaKUM Cc1OciO TOPTIBI1 JHOJIBMH, SIK «IT1AKYII, Y BUTJISA/I1 TUIATEKIB a00 BUTOJ, JJIs
OJICp)KaHHs 3rofu 0COOM, sSKa KOHTPOJNIOE 1HITY ocoOy». BBakaemo, naHa o3Haka
OCHOBHOTO CKJIaJly KPUMIHAJIBHOTO MPABOMOPYIICHHS MOTPEOYy€e YTOUHEHHS.

HaykoBI1i HEoTHOpPa30BO HAroJIONIyBaIM, IO BKa3iBKa Ha CIOCIO BUYMHCHHS
KPUMIHAJIBHOTO TIPaBOIOPYIICHHS, TUIBKH TIEPEBAaHTaXye OO0’ €KTHBHY CTOPOHY
KPUMIHAIBHOTO TMPaBOMOpPYIICHHS. A ToMy, naHe (QopMyItOBaHHS JOIUIBHO
BUKJITIOUYUTH 3 JUCIIO3MINT JaHOI HOPMH, IO CBOEK YEPror, CIPOCTUTH
npaBo3actocyBaHnHs [103, c. 312; 110, c. 469].

Mu migTpuMy€eMoO BKa3aHy TO3UIIII0 Ta BBAXKAEMO HEAOMUIPHUM BKa3iBKYy Ha
BUKOPHUCTAHHS CMOCOOIB BUYMHEHHSI IIHOTO KPUMIHAIBHOTO MpaBomnopymieHHs. Tak, y
MyHKT1 3 NpUMITKA O i€l cTaTrTi 3a3HAYCHO: BIJIMOBIMAIBHICTH 32 BepOyBaHHS,
MEepEeMIlleHHs, TIEPeXOBYBaHHS, IMepeaady abo oOjAepKaHHS MAaJOJITHHOTO YU
HETMOBHOJITHBOTO 3a I[I€I0 CTATTEI0 MA€ HACTABATHU HE3aJE€KHO BiJ TOr0, YU BUMHEHI
TaKli Jiii 3 BUKOPUCTAaHHAM OOMaHy, MAHTaXXy YU YPa3JIMBOTO CTaHy 3a3HAYE€HUX 0Ci0

a00 13 3aCTOCYBaHHSIM 4YM IOTIPO30I0 3aCTOCYBaHHS HACUJIIbCTBA, BUKOPUCTAHHS
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ciry>k00BOr0 craHoBHUIIa, a00 0c00010, B SIKOT MOTEepNuUINi OyB y MaTepiaabHId 49U
HIIIH 3aexHOoCTl. BUHMKA€E IIUIKOM CITyIIHE 3alUTaHHs 11010 TOT0, YUM BUKIMKAHO
Takuil qudepeHIiioBaHmi MiIXi/] 00 MOBHOJITHIX Ta HETMIOBHOJITHIX MOTEPILIUX.
3 iHmoro OOKy, 3a3HayeHl CcrnocoOW, HaBMNaKH, OOTSKYIOTb KPUMIHAJIBHY
BIJIMOBIIAJBHICTD, SIKIIO BOHU BYMHEHI IOJI0 MAJIOJITHIX, HEIOBHOJIITHIX, OJHAK
3aKOHOJaBELlb HE IMepeAdayuB TaKUX O3HAK Yy KBali(iKOBaHUX cCKJIagax. Tomy
BBAXKAEMO IIUIKOM CIYIIHOW AyMKy BueHux [103, c. 312; 25, c. 264] npo Te, 110
TaKUW CMOCI0 BYMHEHHS KPUMIHAJIBHOTO MPaBOMOPYIIEHHS TUIBKM NEPEBAHTAXKYE
00’€KTUBHY CTOPOHY KPUMIHAJIBLHOTO MPAaBONOPYLIEHHS. A ToMY Lie (OpMYITIOBaHHS
JOLIJIBHO BUKIIOUMUTH 3 JUCHO3MUIII I[l€]l HOPMHU, IO Y CBOK YEpry CIPOCTUTH
paBo3acToCyBaHHs. J[0JaTKOBUM apryMeHTOM Ha KOPUCTh TAKOrO MIAXOIY MOXKeE
CIIYI'yBaTH ¥ Te, 110 B MDKHApPOJAHO-TIPABOBUX aKTaX BU3HAUEHHS MOHSTTS «TOPTIBIIS
JOJbMU» MICTUTH M 1HIII CIIOCOOH, 30KpeMa, KpiM oOMaHy, 1e W maxpancTBo, siKe

He niepeaoadyeHo B unHHIN cTaTTi 149 KK Ykpainm.

2.3. Cy0’exT TOPTriBJIi JIOABMHI

Cy0'exTOM TOPriBIi JIIOABMHU MOKe OyTH (i3udHa, OCyIHA 0co0a, fgKa JocAria
HICTHATIATUPIYHOTO BiKYy. Cy0'€KTOM KpHMIHAJIBHOTO MPABOMOPYIIEHHS BU3HAETHCS
HE JIHIIe 0coba, sika repeae moTepIIoro (Tak 3BaHUM «IIpoJIaBelby), ajie i ocobda,
AKa OJIEPXKY€E JOMWHY (TaK 3BAaHUU «IIOKYTENb»). be3 CyMHIBIB, 1€ € MpaBUIHLHUM
KPOKOM Yy BHUDINICHHI MHUTAaHHS TMPO BIAMOBIAAIBHICTE 0Ci0, SKi 3IIHCHIOIOTH
TOPTIBJIIO JIFOABMHU, OCKUIBKH IIEH 3JI0YMH 3aBXKIW BUMHIOETHCS K MIHIMYM JIBOMa
ocobamu ("mpomaBuem" Ta "mokymiem").

[leBHI ckiamHONII BHHUKAIOTH MPU 3 SICYBaHHI MUTAHHS IMOJO0 YYACHHKIB -
Cy0’€KTiB KPUMIHAJIBLHOTO TIPABOTIOPYIIIEHHS TOPTiBII JIOAbMH. J[MCKycCiiiHE TUTaHHS
MOCTa€ MO0 TOTO, YW KYMIBIA-IPOJAXK JIFOAWHH MOXIWBI TUTBKH  MIX
BepOyBaJbHUKOM Ta 0co0010, sika OyzAe 3A1MCHIOBATH €KCIUlyaTallito, abo X BOHa

MOX€e MaTu Micile i MiX IHIIUMH cy0’ekTamu [87, c. 28].
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VY Bupoky KOMIHTEpHIBCHKOTO pallOHHOrO Cyay M. XapkoBa Bin 14 rpynss
2016 poxy cya0B1, HE3BaXKalOYM Ha Te€, 1[0 MaJI0 MICII€ CTIHKe 00’ €THAHHS YOTUPHOX
0ci0, 5Kl creliallbHO OpraHi3yBaJIUCA 11 BYMHEHHS! KPUMIHAJIBHUX MPaBONOPYLIEHb,
Uil KBaMiQikaiii Takoro 3JI0YMHHOTO JISHHSA, SIK TOPTiBAS JIOAbMH (KYIIBIIs-
NpoJaXx) HE BHUCTAYWJIO OJHOTO 3  €JEMEHTIB CKJIaay KpPUMIHAJIBHOIO
MPaBOMOPYIIEHHd — B YCIX KpPUMIHAJIbHUX HPaBOMOPYLUIEHHSAX OYB BIACYTHIN
nokynelb. BimoBiIHO 10 3MICTY BUPOKY «OOBUHYBA4€HI, a TAKOK 0co0a, 11010 K0T
MaTepiald BHIUJICHO B OKpeMe TMPOBA/DKEHHS, HE MOIJM OJHOYACHO OyTH
NPOJABIIMH 1 TOKYMNIIMH, OCKUIBKM BOHHM BYMHSUIM Jii 3 METOK peajizamii
00yMOBJICHOTO 3JIOYMHHOTO IIaHy». SIKIIO yMHCIOM TIPOJABIISI OXOILTIOBAIUCS ii,
CHpSIMOBaHI Ha BYMHCHHS KPUMIHAJIBHOTO IPABOMOPYIICHHS TOPTIBJi JIOJBMHU Y
CKJIaJ[l OPTaHi30BaHOI IPyIH, KOJIU OepyTh y4acTh JeKiabKa ocid (Tpoe 1 OuIbIe), AKi
MOTIEPETHRO OPTaHI3YBAIMCS Yy CTiKe 00’€IHAHHS ISl BYMHEHHS [OTO Ta 1HIIHUX
3JIOYMHIB 3 €UHUM IIJIAHOM Ta 3 pO3MOALUIOM (PYHKIIIH, CIPSIMOBAHUX HA JIOCSITHEHHS
BIJIOMOTO BCIM y4acCHHUKaM IIJIaHy, a Tepeiaya oCTpaXk1anoi ocoOu BigOyBaiacs Mix
YyJleHaMM TakKoi OpraHi3oBaHoi TIpymu, — Taka (opmMa KpPUMIHAIBHOTO
IPaBOMOPYIIEHHS, SK TOPTIBISA JIOABMH (KYIIBJISI-TIPOJAXK) YW 1HINA HE3aKOHHA
yroja IIo0 JIOAMHA BUKII0UaloThCs [87, ¢. 29].

VY pasi skmo BepOyBaJIBHHK B IMOAAIBIIOMY CaM 3AIMCHIOE EKCIUTyaTallilo
noTepriyioi 0coOu, KpUMIHAJIBbHA BIAMOBIMAIBHICT, HE BHKJIIOYAETHCSI Ta Mae
HactaBatu 3a cT. 149 KK Vkpainu 3a 31104iH TOPTiBIII JIIOABMHU, 31HCHEHUN Y popmi
BepOyBaHHs, TMEpPEMIllleHHs, Tepeaadi, NEPEeXOBYBaHHSA, OJEpXKaHHS JIIOJANHH,
BUYMHEHUX 3 METOIO €KCIUTyaTallii 3 BUKOPUCTAHHSAM OJIHOTO 31 CIIOCO0iB BILTHBY [87,

c. 29].

2.4. AHani3 cy0’€KTHBHOI CTOPOHM TOPTiBJIi JIOAbMHA

3 cyo'ekmuenoi cmoponu TOPTIBJIS JIOJABMU MOXKE OYTH BYMHEHA JHUIIE 3
npsMuM  yMuciioM. OOOB'A3KOBUMU O3HaKaMH CYO'€KTMBHOI CTOPOHHU IIbOTO
KPUMIHAJIBHOTO TMPABOMOPYIIEHHS € BUMHEHHS 3a3HA4eHUX MOl 3 .memoio

excnayamayii. BinnoBigHo 1m0 4.1 mpumitku 10 cT.149 3akoHy excniayamayieio
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JIOOUHYU CIIJT PO3YMITH BCl (DOPMHU CEKCyalIbHOI €KCIUTyaTallii, BUKOPHUCTAHHS B
MOPHOOI3HEC], TPUMYCOBY Mpalio ado MPUMYCOBE HaJaHHSA MOCIyr, pabcTBO abo
3BUYAi, MOJIOHI /10 paOcTBa, MIAHEBUIbBHUI CTaH, 3ajJydeHHs B OOproBy kalaimy,
BWJIYYEHHSI OpraHiB, MPOBEACHHS JOCIIIB HAJl JIIOAUHOI 0e3 ii 3roau, yCUHOBJICHHS
(ynouepiHHs) 3 METOIO HAXKUBH, IPUMYCOBY BariTHICTh a00 IPUMYCOBE MepEpPUBAHHS
BariTHOCTI, IPUMYCOBE OAPYKCHHS, IPUMYCOBE BTATHEHHS Y 3aiHATTS )KeOpaITBOM,
BTSATHEHHS y 3JI0YMHHY JISJIbHICTb, BUKOPUCTAHHA Y 30pOMHUX KOH(IIKTAaX TOLIO.

Jlns 3acToCcyBaHHST HOPMH TIPO  BIJMNOBIAQNIBHICTH 3a TOPTIBIIO JIFOJABMU
JOCTaTHbO BCTAHOBUTH, IO MeTa EKCIUTyaTalli MOTEpIUIOro YCBIIOMIIIOBAIACh
BUHHUM W OCTaHHIH MparHyB peaizyBaTH ii.

OIUIaTHOI Tepenayi, BAHHUNA YCBIJOMIIFOE 3MICT BiIMOBIAHOT yroJu, B MeXax SIKOi
3MIMCHIOETHCS a00 Mae 3MIMCHIOBATHUCS Tepeayda JIIAUHY, 1 0akae BUMHUTU Taki 3
METOI0 OTPUMaHHS MPUOYTKY.

Cexcyanvua excniyamayis y KOMEPIIHHUX IUISIX SK BUJ €KCILTyaTallii mparri
0cOoOM — II€¢ BUKOPUCTaHHS OCOOM y JISUTBHOCTI CEKCYaJIbHOT'O XapakTepy 3a
BUHAropojy abo Oyab-saKy i1HITY ¢GOpMy BIIIIKOIYBAaHHS HE3aJCKHO BiJl TOTO, YH
HOCHUTB TaKa JisUTbHICTb TOOPOBUIHRHUI a00 BUMYIIICHUN XapakTtep [53, ¢. 344].

Bukxopucmanusa 6 noprobizueci - 1e GakTUYHE BUKOPHUCTAHHS IIOJWHU IS
CTBOPEHHS MPEIMETIB MOPHOTpadiqHOro XapakTepy, He3aJlIeKHO Bij i1 pojIi B JaHOMY
porIeci.

Ilpumycosa npays mnepenabadae mpairo, 10 SIKOi 0co0a MPUMYIIYETHCS
HACHJIbCTBOM YW OYIb-IKHM IHIIUM CIOCOOOM 1 BHACHIAOK SKOi BimOyBaeThCs
MPUCBOEHHS MaTepiaJbHUX PE3YNbTATIB 11 mparli (30KpemMa MpUOYTKYy) BIACHUKOM
3aco0iB BUpoOHUIITBA. [IpuKkiagamu mpumMycoBoi mpaili Moxke OyTu mpams y Oyab-
AKii cpepi BUpOOHUIITBA UM MOCITYT B3araji 0e3 oryiaTa ado 3 OTUIaTOlO, SIKa SIBHO HE
BIJIMTOBIZIa€ XapakTepy Ta IHTEHCHUBHOCTI poOotu. [IpumycoBe HamaHHS TOCTYT €
PI3HOBUJOM TPUMYCOBOI Mpaili, KOJU OCTaHHS 3IMCHIOETBCA y cdepi MOCIHyT.

ExcrnmyaTarniss ITMTUHY, BUYMHEHA 3a BIICYTHOCTI HE3aKOHHOI YroJu IOJ0 HEl, a TaK
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camo 0e3 BepOyBaHHsI, NEpPEBE3CHHs (MEpEeMILIEHHs), Mepeaadl, TPUXOBYBaHHS Ta
oJiepKaHHsl, KBaliikyeTbes TUtbku 3a cT. 150 KK Ykpainu.

I[Ipo Te, mo mnpanus € OPUMYCOBOIO, MOXXE CBITYUTH CYKYMHICTh TaKUX
00CTaBHH, fK: 3aCTOCYBaHHS 1O OCOOM ICHXIYHOTO 4YM (PI3UYHOTO HACHIILCTBA;
BIJICYTHICTh TPYAOBOi yroAu; OOMEXEeHHs CBOOOJIM MEpPECyBaHHS OCOOM Yy BUIbHUUI
Bl poOOTH dYac; BiniOpaHHS B 0coOM macrnopra Ha mepioj ii podOTH; yTpUMaHHS
YacTHHM 3apoOITHOI MaTu abo HEeBUIUIAaTa i1 B3araji; Morpo3a BUAATH MpalliBHUKA-
Hejerajga opraHaM BIAQud Ta IHIII OOCTaBMHU. 3a MarepialaMM KUIbKOX
KPUMIiHAJIBHUX CIIpaB, PO3CIiIyBaHHS SKHX BENeThCs B YKpaiHi, ocolam, IIo
NOTOJMJIMCh TPAIIOBAaTH Ha BUTIMHWX YMOBaX, HE BWIUIAYyBalIH, SK 1€ OyJo
NOTIepeIHbO  OOIISIHO, MIOMICAYHO a00 MIOTH)KHEBO TPOIIOBOi BHHATOPOIU 3a
BUKOHAHY POOOTY. IM TOBOpMIM, IO OIJIaTa BiAOyAeThCs JUIIE IMics 3aKiHYEeHHS
BCi€i poOOTH MO 00’ €KTYy abo Micisl 3aKIHYEHHS BChOT'O TEPMIHY iX mepeOyBaHHS Ha
00’ekTi. Y BHUMAIKy BiIMOBH BiJ MOJAJbIIOT POOOTH MPAIIBHUKY MOTPOKYBAIH
HECIIJIATOI0 3a BXE BHUKOHAHY poOoTy. Bpemri-pemr 3amicTh oOImjiaTd poOITHUK
OTPUMYBAB TPOIIIl HA KBUTOK JOJOMY Ta 3aJIMIIAB MICIE eKCIUTyaTallii, paaitouu, 1110
3QJIMIIIHABCS )KUBUM. Taka CHUTYyallisl TAKOK MOYKE CBITYUTH PO MPUMYCOBICTH Iparli.
HasBHicTh TpyoBOi yroaum He 0OOB’SI3KOBO CBUIYHUTH MPO BIJICYTHICTH MPUMYCOBOI
mparii a0 TOPTiBJIl JTIOIbMH.

Te, mo ocoba nmana 3roJy Ha MpaleBIAITYBaHHS 3a KOPJOHOM, HE O3HAYae,
[0 BOHA TMOTOAMJIacS Ha Oe30IIaTHY Mpairo, Ha mo0oi Ta MOpPAYBaHHS, Ha IHIII
yMOBH, HabmmxeHi g0 pabcTtBa. J[o mpumycoBoi mpaii (IPUMYCOBOTO HaJIaHHS
MOCJIYT) TAKOX CJIiJT BITHOCUTH MPUMYCOBY KOHCYMAITiIO.

Koncymariiss — dopma TpyaoBoi eKcruryaTallii, ika MoJiarae B MpUMYIITyBaHHI
MOTEPIINX BiJl TOPTIBJI JIOJbMHU MPAIIOBATH B 0apax, pecTopaHax, PO3BaKAIbHHX
3aKJiajjlax 3 METOI0 CTBOPEHHsSI yMOB a00 cHTyaliil 3a SIKUX KII€HTH 3a3Ha4YeHHX
3aKiaiiB (SIK MPaBUIO YOJOBIYOI CTaTi) 3aMOBISIOTH HAMOUTIBIIT KOIITOBHI HAMoOi
Ta/ab0 1Ky YW IHIIMM YMHOM BHUTpPAYalOTh BEIUKI CyMH rpoiuei (0e3 HaJaHHS
KJIIEHTaM MOCIYT CEKCyalbHOTO XapakTepy) [95, ¢. 33]. Bunagok Toprisii J01bMH 3

METOI KOHcyMmalii po3ciigyBaBcsi B ABTOHOMHINM PecmyOmimi Kpum. 3a mate
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plaJlaMi KpUMiHaJIbHOI cripaBu rpomaasHka T. pazom 13 xutenem M. CramOyn
(Typeubka PecnyOmika) X. opraHidyBajia Ta OYOJWJIA CTIHKY 3J0YUHHY TpyMy,
TISUTBHICTB SIKOT OyJla CIpsMOBaHA Ha MPOTHUIPABHE OTPUMAHHA NPUOYTKY LUISIXOM
nepeaayi s eKCIuTyaTalii JiTed Ta [iBYaT 0 HIYHUX PO3Ba)KaJbHUX 3aKIa/IiB MICT
Crambyn Tta Amnkapa (Typeubka PecnyOmika). 3aBepOoBaHux B YKpaiHl JiBYar,
OUTBIIICTD 3 AKUX HE AOCATIM 18-piyHOro BIKy Ta CIOAIBAIMCH MIAPOOUTH y cdepi
MOJICJILHOTO Oi3HECY, NMPUMYIIYBaJIU MPAIOBaTH B HIYHUX PO3BaXKAIBHUX KIyOax
Typeuuunu. Ixus po6oTa nossArana y Tomy, mo6 nepedysary 3 22 rOJUHU 10 PaHKY
B PO3BaXaTbHUX 3aKiaJax Ta, BHKOPHUCTOBYIOUHM CEKCYallbHO TIPOBOKYIOUY
MOBE/IIHKY, HAMiBOTOJICHUHN BUTIIAA, HepopMmanbHy Oeciy, CIOHYKAaTH KIIE€HTIB /10
BUTPAYaHHS JOJAaTKOBHMX KOINTIB HAa NMPUTOMIAHHSA 1X HANOSIMHU Ta DKCIO 3 METOIO
niABUIICHHS MpUOYTKiB 3aknany. ['pomansuky T. Oyso 3acymxkeno 3a 4. 3 ct. 149 Ta
v, 2 ct. 332 KK Vkpainu [18].

Ilpumycose naodanus nociaye - Oynb-sika orlepallis, 10 HE € TOCTa4aHHSIM
TOBapiB, UM 1HIIA OIepallis 3 mepeaadi mpaBa Ha O0'€KTH TpaBa IHTEIEKTYaJbHOI
BJIACHOCTI Ta IHIII HEMarTepiaJibHI aKTHBM YW HaJaHHS IHIIUX MAaHHOBUX IIpaB
CTOCOBHO TakMX OO0'€KTIB IpaBa IHTEJIEKTyallbHOI BJIIACHOCTI, a TaKOX HaJaHHS
MOCJIYT, IO CIHOXKHBAIOTHCSA B TIPOIECI BUYMHEHHS MEBHOI aii a00 IpoBaKEHHS
NEBHOI JISUIBHOCTI, BUMHEH1 0€3 TOOPOBUIHHOT 3Tr0/IH, 13 3aCTOCYBAHHSAM IPUMYCY.

Pabecmeo abo 36uuai, nodioni 0o pabcmea ma nioneginbHull cmawn. BiloBiIHO
no Konsenrii mpo pabcTBo, pabCTBO, — IIe CTaH UM CTAHOBUIIE JIFOAWUHH, MO0 SKO1
3IIIACHIOIOTHCS aTpHOYTH MTpaBa BIACHOCTI UM JiesKi 3 HuX [43].

Jlo 3BuuaiB, momiOHWX 10 pabCcTBa YW MIJHEBUILHOTO CTaHY, BIIHOCATBH:
O00proBy kabaiy; KpinanbKuid CTaH; OyAb-sIKANA IHCTUTYT YM 3BUYAH, Yepe3 AKi: KIHKY
OOIIIAIOTH 32 BUHATOPOYy BUJATH a00 BHIAIOTH 3aMiK (0€3 mpaBa BiIMOBH 3 ii OOKY)
il 6aThKH, OMIKYH, poArHa a00 Oy/ab-sAKa iHIA 0c00a Yu Tpymna ocid; YOJIOBIK KIHKH,
Horo ponuHa abo HOro KJjaH 3a BUHAropoay 4u 0e€3 Takoi MaroTh IMPaBoO NepeaaTu ii
HIIHA 0c001; JKIHKA MICJSI CMEPTI YOJIOBIKA MEPENaeThes y CHAAIIMHY 1HIINH 0c00i;

OyIb-IKUWA 1HCTUTYT UM 3BHUYA, 3a SIKOrO JUTHHA NEPEAAEThCS OAHUM abo oboma



58

CBOIMM OaThbKaMHU UM CBOIM OMIKYHOM IHIIIN 0c001 32 BUHAropoay abo 0e3 Takoi 3
METOI0 eKCILTyaTallii i€l AMTUHU 4 i1 pari [29].

[Min sanyuennsm y 6opeosy kabany [29] ciaim po3yMiTH MOCTaBICHHS 0COOH Y
CTAaHOBHIIE, KOJIM BOHA, CTAaBIIU OOP>KHUKOM, y 3a0e3MedyeHHs1 CBOro OOpry Hajaae
0COOUCTY Mpalto, aje HIHHICTh BUKOHYBAHOI pOOOTH HE 3apaXOBYETHCS B MOrAIICHHS
Oopry abo TpUBAIICTH I1i€] pOOOTH HE OOMEXKEeHa 1 XapakTep il He BU3HAYCHUM.

Binnmosinno no 3akony VYkpainu «Ilpo 3actocyBaHHS TpaHCIUTaHTaILlil
AHATOMIYHUX  MaTeplaliB  JIIOJUHI» Bl 17  TpaBus 2018  poky
Ne 2427-VI, mpancnaanmayis - cnemiaabHUA METOJ JIIKYBaHHS, IO TOJSATae B
nepecaiill aHaTOMIYHOTO MaTepialy JIOJUHU BiJl IOHOpA PELUITIIEHTY 1 COIPSIMOBaHUMN
Ha BITHOBJICHHS 3JI0pOB’sS JIIOJWHWA. BoOHa 3AIMCHIOETBCA HA  NPUHIMIAX
NOOpPOBUIBHOCTI, TYMaHHOCTi, AHOHIMHOCTI, HAaJaHHS JIOHOPCHKHUX OpraHiB
NOTCHIIIHUM PELUITIEHTAaM 3a MEANYHUMH ITOKa3aHHSIMH.

TpancnnanTanis — e Nnepecajka OpraHiB Ta TKaHWH BiJl OAHIET JIIOIUHUA [0
1HIII01, @ JIOHOPCTBO — I1€ BUKOPUCTAHHS KPOB1 a00 il KOMIIOHEHTIB JJIsI JIIKYBaHHS
IHITUX OC10, BUTOTOBJICHHS JIIKAPCHKUX IIperapaTriB a00 BUKOPHUCTAHHS Yy HAyKOBUX
TOCIIJDKeHHSIX. He3akoHHe BUIYyYEeHHS Y IOTEPIIOTO OPraHiB UM TKAHWH IS
TpPaHCIUIAHTAllll O3HAYa€ TPUMYIIyBAaHHS TMOTEPIUIOTO A0 BHIYYEHHS Yy HBOTO
OpraHiB, TKaHWH, a TAKOXK KPOBI1 JIFOAUHHU Y 11 KOMIIOHEHTIB IIUISIXOM 3aCTOCYBaHHIM
(GI3MYHOTO YW TCUXIYHOTO HACUJILCTBA, MOrpo3, OOMaHy, 3 BHUKOPHUCTAHHSIM
0e3MmopagHOro CTaHy MOTEPIUIOr0 YW Yepe3 HOro 3alIeKHICTh BiJl BHHHOTO.
OTpumaHHS 3roAM MOTEPIIIOTO Ha BUIYYEHHs] y HHOTO OPTaHiB, TKAHWH, KPOBI UM 1i
KOMITOHEHTIB TUISXOM MiAKYIYy, YMOBISHHS Y 3a JOOPOBIIBHOIO 3r0JI0I0 0COOHU
(mampukian, yepe3 mepeOyBaHHS i1 y CKpYTHOMY MartepiaJbHOMY CTaHOBHIII],
OTpUMaHHS BUHHUM TaKOI 3TOJM B OOMIH Ha JOTIOMOTY Y BHI3/1 32 MeX1 YKpaiHu Ha
MOCTIHE TPOXKMBAHHS 0 1HIIOI JEpKaBW) TAKOX YTBOPIOE CKIIAJ aHAJIi30BaHOTO
KPUMIHAIIBHOTO TTPaBOTIOPYIIICHHS .

[lin BuMydYeHHSIM y JIIOAWHU OpraHiB (OpraH 30Dy, ceplle, JIeTeHl, NeYiHKa,
HUPKH, MIJUUTYHKOBA 3ajio3a, CEJe31HKa) PO3YMIEThCA MPOLEC XIPypriyHoro ado

IHIIIOTO BTPYYaHHS B OPTaHI3M JIFOJAWHU 1 11030aBJICHHS ii HAJIEKHOTrO iif opraHa.
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KK BcTaHOBIIOE KpHUMIHAQJIBHY BIANOBIAANBHICTh 32 HE3aKOHHY TOPTIBIIO
aHaTOMIYHUMH MaTepianamu moaunau (4.3 ct.143 KK Ykpainm).

[IpoBeneHHsT MeIUKO-010JOTIYHUX, TCUXOJOTIYHUX a0 IHIIMX 00c1idis,
eKcnepumenmie Hao M0OUHOI0 SIBISIETHCS HE3AKOHHHUM, SIKIIO TaKi Jii BUMHSAIOTHCS 3
NOpyImIeHHSIM a00 HEJOTPHUMAaHHAM BHMOT 3aKOHOJIABCTBAa. TOPTiBIS JIOIBMH,
BHACIIZOK AKOI OYyJI0 3/[IHCHEHO HE3aKOHHE MPOBEACHHS AOCIIAIB HAJl JIIOJUHOKO abo
BUYMHEHA HE3aKOHHA TpAHCIUIAHTallil OpraHiB abo0 TKAHWH JIIOJUHU, YTBOPIOE
CYKYIHICTb 3JI0YMHIB, nepeadadeHux crartsimu 149 ta 142 a6o 143 KK Ykpainu.

Ycunoenenus (yoouepinmus) — 11e¢ PUUHSITTS YCUHOBIIOBAYEM Y CBOIO CIM IO
ocoOu Ha MpaBax JOYKU YH CHHA, 3[[IHCHEHE, sIK IPABUJIO, HA Mi/ICTaB1 PIllICHHS Cy1y.
YCUHOBNICHHS TPOMATHUHOM YKpaiHH JUTHHH, SIKa € TPOMAISTHUHOM Y KpaiHu, alie
NpOXHUBAE 33 MEXKaMH YKpaiHW, 3I1HCHIOEThCS B KOHCYJIBCHKIA yCTaHOBI a0o
IUIUTIOMATUYHOMY — TIPEACTaBHHUIITBI  YKpaiHW. SIKIIO yYCHHOBIIOBadY HE €
IPOMAJITHUHOM YKpaiHH, ISl yCUHOBIICHHS TUTUHU, KA € TPOMaJsTHUHOM Y KpaiHu,
noTpioeH A03BUT yKpaiHChKOro LIeHTpy 3 yCHHOBIEHHsS AiTeil. YCHHOBIEHHSA 3
METOI0 Ha)KMBHM O3HAya€ TparHeHHs OTPUMATH MaTepiajbHy BHIOAY BiJ TaKOIo
YCUHOBJICHHS (Hampukiana, OaxaHHS OTpUMaTH KOHTPOJb HAJ  BIIACHICTIO
YCUHOBJICHOI OCOOM, 3allydeHHS JO 3aHATTS >KEOpalTBOM, a3apTHUMHU Irpamw,
IPOCTUTYIIIEIO TOIIIO).

Ilpumycosa eacimuicms O3Ha4Ya€ MPUMYITYBaHHS >KIHKH JI0 MPUPOIHOTO abo
IITYYHOTO 3aIUiTHEHHS IUISIXOM IMOTPO3, MAHTAXYy, 13 3aCTOCYBAaHHIM HACHIIBCTBA,
BUHOIIYBaHHS IUJIOJly Ta HApPOJDKEHHS AWUTHHH. MeTow ImxX diii Moxe OyTu
OJIep)KaHHS HAXWBU Bil HE3aKOHHOTO YCHHOBIICHHS, BHKOPHUCTAHHS OpraHiB
HOBOHAPO/DKCHOI JHWTHHHM JUIS HE3aKOHHOI TpaHCIUIaHTalii abo HEe3aKOHHOTO
JOHOPCTBA, 3aTy4YeHHS MaTepl 3 AUTHHOIO B K€OPAIITBO.

Ilpumycoge 00pysicenns € OMHUM 13 TPOSBIB eKcIuTyaTarii JrognHu. HoBena
3’sBusiack B KK BiIHOCHO HEaBHO HAa BUKOHAHHS BUMOT CYy4aCHOT'O MIDKHApPOJIHOTO
KpUMIHAJIBHOTO TIpaBa. JlaHa oO3Haka TOPriBJI1 JIOJABMH Iepeadadyae MPUMYCOBE

YKJIaJICHHS IIUTI00Y 13 0C00010, SiKa HE Ma€ Ha T€ Oa)KaHHS.
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IIpumycoee emscHenns y 3auHAMM HeOpaymeom - YMHCHE CXWISIHHS /10
BUIIPOIIYBAaHHS T'POIIEH YM 1HIIMX MaTepiajibHUX LIHHOCTEH y CTOPOHHIX OCi0, 110
nepeadayae BUMHEHHSI MOTEPHUIMX CBIMOMUX AaKTUBHHUX JiM. 3a 1HIIUM MIIXOA0M,
ocoba, 1m0 BTATHEHA B 3aHATTS >KEOpPAITBOM, PO3TISAAETHCSA HE SK JIIOJIWHA, a SIK
KOpPUCHA piy, 1[0 CBOIM BHJOM CIIOHYKa€ IHIIUX OcCi0 J0 Oe30muiaTHoi mepenayi
NMEBHUX MareplalbHUX I[iHHOCTeH. I[lpuHIMIOBA BIAMIHHICTD MDK MOHSATTIMHU
BTSTHCHHS» Ta «BHKOPHUCTAHHSI» IIOJSATAa€E B HACTYNMHOMY. «BTATHEHHs» — 11e
CXWISSHHSL 70 KPUMIHAJIBHOTO MPaBOIMOPYIICHHS a0o0 1HIOT HETaTWBHOI JeBiallii,
TOOTO 3IMCHEHHS aKTHUBHOI MPOTUIpaBHOI ab0 amopanbHOi [ii (KpagbKKH,
ImIaxpaicTBa,  BXKMBAaHHA  aJKOTOJIBHUX  HAIOiB, KEOpaKyBaHHS  TOIIO).
«BukopucTaHHsI», Y CBOIO 4epry, O3Ha4yae CIPUUHATTS 3JOYMHIIEM MOTEPITIOTO HE
SIK JIFOJIMHH, a K KOPHUCHOI JIJIT HbOTO Pedi, III0 CBOIM BHJIOM CIIOHYKY€E iHIIHMX OCi0
no Oe3omaTHOI Mepenayl MEeBHUX MaTeplalibHUX IIHHOCTEH (Tpolleid, MPOJyKTiB
tomo). OTxe, y LbOMY pO3yMiHHI TOTEPHUIMA € 3HAPSAASIM BUMHEHHS
aHTUTPOMAJICHKUX NI,  Oyayud  OJHOYAcCHO  0€33aXHCHOI  KEPTBOIO
npaBonopymHuka [22, ¢. 53-57].

Bmsenenns y 3nouunny Oisnbumicms — 1e 1ii, COpsSMOBaHI Ha 30Y/KEHHS Y
ocoOu OGakaHHS MPUMUMATH Y9acTh Y BUMHEHHI OJTHOTO 200 ACKUIBKOX KPUMIHATBHUX
npaBonopymieHb. Taki Aii BUHHUX 0Ci0 MOXYTh IOETHYBAaTHUCh 3 3aCTOCYBAHHSIM
MICUXIYHOTO 200 (hI3MYHOrO BILTUBY (OOIISHKH, YMOBISHHS, 0OMaH, IMMOTPO3H, MIAKYII,
pO3MaTIOBaHHS TIOYYTTIB MMOMCTH, PACOBOI Ta HAIllOHAJTILHOI BOpOXKHeUi Ta iH.) [53, c.
346]. XapakTep KpUMIHAJIBHOTO MPABOIOPYIICHHS, Y BUNHEHHS SKOTO BTATYETHCS
ocoba, a TakoX BUKOHYBaHa HEIO POJb I KBamiikamii AissHb BUHHOTO 3a cT. 149
KK VYkpainu 3Ha4€HHS HE MAlOTh.

Bukopucmanua y 30poiinux koughnikmax mnependadae 3anmydeHHs abo
BepOyBaHHS 0COOM JIJISl y4acTi B JisX, HATIPABIICHUX HA MOBAJICHHS 3aKOHHOT BIaH B
Oynp-sKiii  nmepkaBi, WIAPUB KOHCTUTYIIMHOrO Jaxy abo TopymeHHsIM  ii
TEPUTOPIANBLHOT LUIICHOCTI Ta cyBepeHiTeTy. IIponax moamHu ado iHIA OMJIaTHA

nepejaya Yu He3aKOHHA yroJia 3 METOI0 il BUKOPUCTaHHS Y 30pOHHOMY KOH(IIIKTI SIK



61

HaliMaHLs YTBOPIOE CYKYNHICTh KPUMIHAJIBbHUX NPaBONMOpYILIEHb: cTaTTl 149 Ta 447
KK Vkpainu.

Sk BimzHawae O.IL.T'opnuHiok, nmpobieMa BKa3iBKM Ha METY «EKCILTyaTallii»
HacamIepe] MoB’si3aHa 3 TUM, 110 Ha CHOTOHI B MOHATTS «EKCITyaTallis» BKJIAIECHO
PI3HMI 3MICT 3aJIe)KHO BiJ] 3arajlbHOTEOPETUYHUX JKEpen, KPUMIHAIbHO-TIPaBOBOT
JiTepaTypH, MIKHAPOJIHO-TIPABOBOTO PO3YMIHHS TolIo [25, c. 264]. Ha Hamy aymKy,
ICHy€ JOCUTH MIMPOKE KOJO BapiaHTIB METH, 3 KOO MOXKE BUYMHITHCS TOPTiBII
moapmu. Tak, Hanpuknaa, O.M.KoBanbcbka Hajgae Takuid Tepesik 3 BOCBMH cdep
(TOOTO MOKJIMBUX BapiaHTIB METU JIaHOTO KPUMIHAJIBHOTO MPaBOMOPYILEHHS), B
SKUX 3JIHCHIOETHCS €KCTUTyaTallis JTIOICH:

1)  Toprieas AHOABMH, B OCHOBHOMY JKIHKAMH 1 JITBMH, 3 METOIO
CeKCyalbHOI eKcruTyartarlii (B cdepi po3Bar 1 HaJaHHS CEKCyaJbHUX TOCIYT, IS
HaJaHHS CEeKCyaJbHUX TMOCIYr B MICISX pO3MIIIEHHS BIHCBHK, B oOpraHizamii
CEKCTYpHU3MY, Y BUPOOHHIITBI nopHorpadii (0cOOIMBO BUKOPUCTAHHS MITEH IS 11i€l
L[ii));

2)  TopriBas JOABMH B IUISAX eKCIUTyaTallii pabchKol mpaiii (B OymaiBeIbHUX
1 IHIIUX TOKKUX (Pi3MdHuX poOoTax; B HehopMalbHINA 1 TIHBOBIM €KOHOMII; MpHU
BUPOOHUIITBI KOHTpadaKTHOI MPOAYKIIIT; B JOMANIHbOMY TOCIOJApPCTBI (JIOMAIIHE
pabctBo,  auTsdya  mpamsd  (MUHAKa ~ MaliMH, ~ BUKOPUCTaHHS  JITed B
CLTBCBKOTOCTIOAAPChKUX PoOOTax 1 1H.));

3) TopriBns a01bMH, 0COOJUBO AITHMH 1 IHBAIIIJITAMH, 3 METOIO KeOpaIrTBa
(BUKOpHCTAaHHS JiTeH, BUKOPUCTAHHS 1HBAJIAIB, “‘OpeHIa” HEMOBJAT JUIA
&KeOpalTpa);

4) [Inrobm 3 1UUIFO  eKcIuTyatarii (I BUKOPUCTAHHS JIIOJMHH B
JOMalIHOMY TOCHOJAPCTBI, JIJIsl MPUMYCOBOIO BUHOIIYBAHHS 1 HAPOJKEHHS IITEH,
JUTsE OOCITYTOBYBAaHHSI XBOPHX 1 MPUCTAPITUX POAUYIB 1 T.J.);

5)  TopriBusg JOIbMHU 3 MULTIO MPUMYCY JUISI CypOTaTHOT'O MaTepPUHCTBA,
PENpOAYKTUBHUX (DYHKITIN;

6)  TopriBius JFOABMH I IPUMYCOBOT TPAHCILIAHTAIIT OPraHiB 1 TKAHUH;

7)  TopriBius JIFOABMH 3 IIJUTFO BUKOPUCTAHHS Yy 030pOEHUX (OPMYBaHHSIX;
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8)  BukopwucraHHs conaTiB Ha IPUMYCOBHX poboTax [41, c. 43-44].

3 iHmoro OOKy, IOCTaTHS KUIbKICTh MPAaBHUKIB HAIOJATalOTh HA TOMY, LIO
TOPTiBJS JIIOJbMH BUMHSETHCS caMmMe I HaKHUBH, OCOOHMCTOrO 30aradeHHs, a
eKCIUTyaTallisi — e KIHI[€Ba METa, peajizallisl SKOi 3HaXOJIUThCA 32 MEXKAMH CKJIady
3104nHy, nependavenoro crarrero 149 KK Vkpainu [25, c. 264].

Ha nymky O.ILT'opnuHIOK, MeTa «eKCIUTyaTalis» LUIKOM OOIPYHTOBAHO
BU3HAUCHA K O3HAaKa CyO €KTHMBHOI CTOPOHHM  CKJIaAy KPUMIiHAJIBLHOTO
npaBonopyuieHHs, nependaueHoro crarrero 149 KK Vkpainu. [lintBepmxeHHSIM
I[LOTO CIIYT'Y€E 3apyYODKHUM JOCBIA. BUIBIIICTE KPpUMIHAIBHUX KOJEKCIB 3apyOIKHUX
JIeprKaB Mepe0avyarTh CIUTBHOI 03HAKOK HOPM IIPO TOPTIBJIIO JIIOJbMHU BKa3iBKY Ha
METy IbOTO JISSHHSA — eKCIUTyaTalliro JroauHu [25, ¢. 264]. Bka3iBka Ha BIAMOBIAHY
METY HABOJUTHCS Y BH3HAUYCHHI MOHATTS «TOPTIBJIS JIOABMU» SK Y MDKHApPOJIHHUX
nokymeHTax [108], Tak 1 y BITYUM3HAHOMY Trajgy3eBoMy 3akoHOAaBCTBI [106]. Xoua i
3MICT OCTaHHBOI JEHIO0 PI3HUTHCA y BIAMOBIIHUX HOPMATUBHUX JIOKYMEHTax. Y
I[IJIOMy TOPriBIsS JIFOABMHU 3 METOK eKCIUTyaTalii MiIKpecloe Crenudiky
BIJIMOBIIHOTO TOCSTAaHHS, HE3Ba)XKAlOUW Ha Te, IO peajizaiis BIANOBIIHOI METH
3HAXOMUTHCS  MM03a  MEXaMH  CKJIaJy  KPUMIHAJIBHOTO  TPAaBOMOPYIICHHS,
nependadenoro crarrero 149 KK Vkpainu. BogHowac y uyuHHIN pemakiiii cTaTTi
BKa3iBKa Ha METy He 3arpoMakye nucnosuiito crarti 149 KK VYkpainu, ockinbku
BHU3HAYCHHS CKCILTyaTallli MiCTUTLCS B IPUMITII IO BIAMOBIMHOT cTatTTi [25, ¢.265].

[Ipore mocrae MUTAaHHSA, Yd OXOIUTIOE TEPMIHOJOTIYHUN 3BOPOT «3 METOIO
eKCIUTyaTalii» JIOAMHN TOM 00CsAT MeTH, 10 BU3HAUYeHWW B mpumirmi? Ha wHamry
IYyMKy Hi. A Tomy, nomuibHime Oymo O B3arayii He 3raJyBaTH MPO METY, 3 SIKOIO
BUMHSIETHCS JJaHE KPUMIiHAJIbHE TIPABOMIOPYIIICHHS.

B.M.ITigroponuHChKui, BKa3y€e HA HEAOIUIBHICTh 3aKPIIUICHHS Y JUCIO3MUIIIT
crarti 149 KK VYkpainm metn sk 00OB’S3KOBOi O3HAKH CKJIaay KPHUMIHAJIBHOTO
MPABOMOPYIICHHS TOPTiBIl JIOABMHU, TUM OuIbIe, MO Cy0’€KTHBHA CTOpPOHA B
JTAHOMY BHUITAJIKy XapaKTEPHU3YEThCS HASBHICTIO JBOX IUJIEH IIOTO KPUMIHATBHOTO
MPaBOMOPYILIECHHS: KIHIEBOI METH CTOCOBHO BCIX TPHOX (POPM TOPTriBIl JIOJBMH —

nojaniblila CEeKCyalibHa eKCIUTyaTallisi JIIOAWHU, BUKOPUCTAHHS Yy TMOpPHOOI3HEC],
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BTATHEHHS y 3JI0YMHHY JISJIbHICTh, 3aJIy4€HHsS 70 OOproBoi kalajau, YCHHOBJIECHHS
(ynouepiHHsl) B KOMEPLIMHMX ILUIAX, BUKOPUCTAHHA Yy 30pOMHUX KOH(IIKTAX,
eKCIUTyartalis ii mpami Ta nepuoyeproBoi METH AJisi TPETboi (popMHU, siKa MOJIATAE B
TOMY, 110 0co0a 3IHCHIOE 1 3TOYMH AJIS TOAJIBIIOTO MPOAAXKy UM 1HIIOT mepeaadi
MOAUHU 1HIIIH ocobi  (ocobam). OOIPYHTOBYETbCS, IO TaKUM YUHOM HE
BPaXOBYEThCA  MOMJIMBICTh ~ BHUIMAJAKIB  3JIMCHEHHS  LOTO  KPUMIHAJIBHOTO
NpaBONOPYIICHHS 03 3a3HAYCHUX I[UIeH, a TAKOXK CKJIQJHICTh iX BCTAHOBJICHHS B Tii
YM 1HIIH KOHKpETHIH cutyarii [99, c. §].

Hlomo ckmamHOi KOHCTPYKINT METH IIHOTO KPUMIHATBHOTO MPaBOMOPYIICHHS
aBTOPOM 3a3HAYAETHCS, IO BOHA 3HAYHO YCKJIAHIOE TPAKTUYHE 3aCTOCYBaHHS
HOPMH 1 IPUBOJAMTH JI0 TOTO, 10, B OKPEMUX BUITQJIKaX, OCOOM, SKI 3TIACHUIN ii,
nependaveni 4.1cT.149 KK Vkpainu, He OyayTh NpUTATYBaTUCA 10 KPUMIHAIBHOT
BIIMOBIAAIIBHOCTI 4Y€pe3 HEMOXJIMBICTh BCTAHOBJEHHS YCIX O3HaK CyO €KTHUBHO1
CTOPOHU ITLOTO CKJIQTy 3JI0YMHY, TOOTO MeTu. HaTomicTh y poOOTi 0OTPYHTOBYETHCS
MO3UI[ISI CTOCOBHO TOTO, 110 nucrno3uiis 4.1 cr.149 KK Ykpainu B3arani He MOBUHHA
MICTUTH TaKy 000B’3KOBY O3HAKy Cy0’€KTUBHOT CTOPOHH I[LOTO CKJIAIy 3JI0YUHY, SIK
meTa [99, c. 13-14].

HesBakarounm Ha Te, IO OMUCAaHHA OO0 €KTUBHOI CTOPOHHU, SK OCHOBHOTO
CKJIaJly KpUMIHAJILHOT'O MPABOIOPYIICHHS, TaK 1 HOT0o KBaJIipiKOBAaHUX BHUIB, HE J1a€
JUIS. 1OTO IMJICTaB, OKPEeMi HAyKOBIIl BBaKAIOTh JISHHSA, Y SKHX BHUSBISETHCS
EKCIUTyaTallisi JII0JIe, YaCTUHOI OO0’ €KTUBHOI CTOPOHH CKJIaay KPUMIHAJIBHOTO
npaBonopymieHHs «TopriBusg maroapMu abo iHINA HE3aKOHHA YroJa IIOA0 JIFOIUHWY.
Tax, B.O. IBamenko excrryaTarlito MpoCTUTYIIIT TPETIMU 0cOOaMU HA3UBAE «OJIHUM 3
PI3HOBHUIIB TOPTiBII XKiHKaMu 1 miTeMu» [36, c. 12]. A.M. Opiean BBaxkae, MI0
peamizamis 0co0o0r0, IO BUYMHMJIA TOPTIBIIIO JIIOJABMH a00 IHITY HE3aKOHHY YTOIY
IOJI0 JIFOJIMHU, KIHIIEBOI METH, HANPUKIAJ HE3aKOHHE MPOBEICHHS MOCITIMIB HA
moauHO0, oxormoeThes cT. 149 KK Vkpaiau 1 momatkoBoi kBamidikariii 3a ct. 142
KK Vkpainn ne norpedye [112, c. 22]. 3 usoro npusony JL.IL.bpuu 3a3nauvae, o
Taki pEKOMEHMaIili BEeIyTh 10 MOPYIICHHS MNPUHIUIY TOBHOTH KPUMIiHAIBHO-

MpaBoBoOi KBami(ikailii, a TAM CaMHM — 1 IpUHIMITY 3aKoHHOCTI [11, c. 23].
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[HI111 BYUEH1 CTOCOBHO CKJIaly KPUMIHAJIBHOTO MPABOIMOPYIIEHHS, 3aKPIIJIEHOTO
y 4. 1 ct1. 149 KK Vkpainu HiikoM CIyIIHO 3ayBa)XKylOTh, III0 METa KPUMIHAJILHOTO
MpaBOMNOPYILICHHs He BuUMarae i1 gocsrHeHHs [102, c. 11], «IocCSrHEHHS MeETu
eKCILTyaTalii ... 3HaXOJIUThCA 1032 CKIIAJIOM 3JI04uHY, nependadenoro ct. 149 KK»
[63, c. 220], «y BUNaAKy BUMHEHHS MOPSA 13 TOPTIBIEIO JIFOJbMHU, 3JI0YMHIB, SIK1 OynIu
METOI0 TOPTiBII JIFOABMHU, HEOOX1IHA KBai(iKallis 32 CYKYIHICTIO 3JI04MHIBY [99, c.
12].

AHani3 CcynoBOi MNPaKTUKKA BUSBISE TMOMWIKM Yy KpPUMIHAJIbHO-TIPABOBIN
kBaJipikaiii BYNHEHOTO, 0OYMOBJIEHI HEBpAaxXyBaHHSIM TOTO, 110 METa, KA Ha3BaHa
AK O3HAaKa CKJIaay KPUMIHAJIBHOTO IPABOIMOPYUICHHS HE OXOIUIIOE 11 peasnizaliii.
JIume 3a 4. 2 c1. 149 KK VYkpainu kBanidikysaB MicueBuit cya CUXIBCHKOTO pailoHy
M. JIsBoBa aii rpomagsuok T., [LLH. ta I1.O. [17]. ¥ Bupoky cyny, SK BCTaHOBJIEHI
cynoM oOcraBuHM Oynu 3adikcoBaHi (akTu, IO CBiIYaTh MPO BTITHEHHS
NiICYTHUMU TOTEPHUIMX Yy 3aHATTA MPOCTUTYIEI MUITXOM 3aCTOCYBaHHS IOTPO3
BYMHUTU (I3UYHY pO3NpaBy, TOOTO BUMHEHHS [ii, 0 OyJia Ha3BaHa SK OJHWH 31
Croco0iB MPUMYITYBaHHS YW BTATHEHHS Y 3aHATTS MPOCTUTYLIEID — OCHOBHOTO
CKJIaJly KpUMIHAJIBHOTO TIpaBomnopyiieHHs nepeadadenoro 4. 2 ct. 303 KK Ykpaiau
«IIpocTuTynis a0 MPUMYIIYBAHHSA UM BTSTHEHHS 11O 3aHSTTS MPOCTUTYIIEIOY», SKa
HAa TOW dYac Jisyla y CBOiM TmepBicHIA pemakmii. TomMy BuYMHEHE Mayio OyTH
KBaTiikoBaHEe 3a CYKYITHICTIO 3JIOYMHIB, nependadenux 4. 2 c¢1. 149 ta 4. 2 c1. 303
KK VYkpainmn.

JLIL.Bpuu Bka3zye, mo «mpobiemMa MOMUJIOK Y KBamidikarii 3JI0YHHIB, IO
MICTATh CKJIaJH, 000B’I3KOBOIO 0O3HAKOIO SKHUX € METa, KOJU peajizallis Ii€i MeTH He
BKJIIOYEHA JO BIAMOBIAHOT FOPUAWYHOI KOHCTPYKIlii, € THIOBOIO, 1 MOTpedye
OJTHAKOBOTO — THUIOBOTO BHPILICHHS JUIsI BCIX TaKUX CHUTyalldl y KpHUMIiHaJIbHO-
mpaBoBii kBamidikarii. | cnpuumHeHa BOHA HE HemONIKaMHu 3akoHy. B xomi
TIIyMa4yeHHS 1 3aCTOCYBaHHSI BOHA MOPO/IKYETHCS JIOTTYHOIO MOMHIIKOIO — ITIIMIHOIO
MOHATh — OTOTOKHEHHSIM METHU SIK O3HAKU CYO’€KTMBHOI CTOPOHM 3JI0YMHY 1 TOTO, B

YoMy MOJISITa€e peaizalis 1€l MEeTH, 110 € IPOsBOM 00’ €KTUBHO1 cTopoHu» [11, ¢.23].
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Takum uuHOM, KBanmipikamii 3a CYKYIHICTIO BIANOBIIHMX CTaTel BHMarae
BUMHEHHS OJIHIEI0 0CO00I0 KPUMIHAIBHUX MPABONOPYIIEHb, 000B’I3KOBOIO 03HAKOIO
OJIHOTO 3 SIKMX € MEBHA METa, IHIIOro — peani3allis L€l MeTH, 32 YMOBH, 1110 BOHA
HaJUIEHa O3HaKaMH cy0’ekTa KoxHoro 3 HuX. Hampukian, «Toprieis moabmu» (3
Meroro ekcruryatanii) (ct. 149 KK Vkpainn) 1 «CyteHepcTBo ab0 NpuUMYIIYBaHHS 10
3aitsaTTa npoctutyniero (ct. 303 KK Vkpainu), un «3rBanryBanss» (ct. 152 KK
Vkpainu), un «HacuiapHullbke 3aJ0BOJIEHHS CTAaTE€BOi MPUCTPACTI HENPUPOIHUM
cnocobom» (ct. 153 KK Vkpainu) un «BTSrHeHHS y BUMHEHHS TEPOPUCTHUYHOTO
akty» (cT. 2581 KK VYkpainu) a6o iHImuMi 37104uH, 1mo nepeadadeHuit B OcobauBin

yactuHi KK Ykpainu, 1 € 0yap-akum 3 MposiBiB ekcrutyaTanii gsroaunu [11, c. 25].

BucHoBkHM 10 po3aiay 2

[Tpy BU3HAUYEHHI 00’€KTYy KPHMIHAJIBHOTO MPABOIOPYIICHHS, MEpe10adyeHOoro
ct. 149 KK VYkpainu, HayKkoBIl, IO JOCTIIKYBaJIM II¢ TIMTaHHS, HE OyiIu
OJHOCTalHUMH.

PonoBuM 00’€kTOM aHaII30BaHOTO KPHUMIHAJIBLHOTO TIPABOMOPYIIEHHS €
JIIOJIUHA, 5K *KUBa, 010J0T1YHA ICTOTa, @ OCHOBHHM 0€3M0CepeIHIM 00’ €KTOM IIHOTO
KpUMIHAIBHO-KapaHOTO MdisSHHS € cBoOoda 1 ocoOwWcTa HEAOTOPKAHICTH JIFOAWHHU.
Bons monuHM — 1€ BayKIJIMBA IIHHICTH, TPOTOJIONICHA K MIKHAPOJHUMH aKTaMU, TaK
1 3aKOHOJIAaBCTBOM MPaBOBUX JepxkaB. [l ¢izuuHoi cBOOOMOI0 JTIOJUHA HEOOX1THO
PO3YMITH 3MIaTHICTh JISTH Y BIAMOBIAHOCTI 31 CBOIM BOJICBUSBICHHSM IPH YMOBI
BIJICYTHOCTI MIEBHUX (I3MYHHUX (MaTepiaibHUX) YNHHUKIB, IO OOMEXYIOTh HOTO iIO.
Sk mpukia;m MOXKHa IPOBECTH CBOOOAY BHOOpPY MICHS IPOKUBAHHS, CBOOOIY
nepecyBaHHs Tomo. PakylTbTaTUBHUMHU JOJATKOBUMH Oe3MocepeaHIiMU 00'€KTaMu
[IOTO KPUMIHATHHOTO MPABOMOPYIICHHS MOXYTh OyTH CYCHUTHHI BITHOCHHH, IIIO
3a0€3MeuyoTh KUTTS, 370pOB', CTaTeBYy CBOOOAYy ab0 HEAOTOPKAHICTh, YECTh Ta
TUTHICTB JIFOAWHHY, 11 TPYIOBI IpaBa, MOPSIOK 3A1CHEHHS CTy>KO0OBOIO 0COO0I0 CBOIX
MTOBHOBA)XXCHBb, HOPMaJIbHY JISTIBHICTH JSPKABHOTO arapary, MOPSJIOK IepPeTHHAHHS

JepKaBHOTO KOpAOHY YKpainu tomo [42, c. 5, 8].
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Amnani3z penakiii 4.1 ¢1.149 KK Vkpainu n03Bosisie CTBEpIKYyBaTH, 1O JIISHHS,
aK  OOOB'SI3KOBa  O3HAaKa O0'€KTMBHOI CTOPOHM  CKJIaly KPUMIHAIHHOTO
MPABOMOPYIICHHS, MOXE BHUPAKATHCh Yy Takux ¢GOpMax: TOPTIBISA JIOIbMU;
BepOyBaHHsI; IEPEMIIIIEHHS; TIEPEXOBYBaHHs, Mepenada ado oxepkanHs doauuau. L
BCl [ii BUYMHAIOTBCS 3 .Memol €KCIUTyaTallli, 3 BHKOPHUCTaHHSAM IPUMYCY,
BUKpAJICHHs, 00OMaHy, IIAHTaXXy, MaTepladbHOI YW 1HIIOI 3aJIEKHOCTI MOTEPILIOrO,
fioro ypasnmmBoro ctany abo MiIKyIy TPEeThOi 0COOM, SIka KOHTPOJIOE TOTEPITLIOTO,
JUTSI OTPUMAaHHS 3TOJIM Ha HOTO E€KCILTyaTallito.

Buxonsiuu 3 aHaizy pisHUX TOYOK 30pY 1010 BUSHAYCHHS TOHSTTS «TOPTiBIIS
JOJBMUY, MiJT IKOI0 PO3yMitOTh: 1) paboTopriBiio; 2) BUBE3EHHS HA MPOAAX TUIBKU
3a KOPJIOH; 3) MPOJIaXK JTIOJMHHU 3 METOK HE3aKOHHOTO BHITYY€HHS ii opraHiB. JlissHHS,
KOTP1 BIJMOBIJIAIOTH 3MICTY MOHATTS: 3aBOJIOIIHHS — MEpeMIIeHHs ocoou. [Homal mix
TOPTIBJCIO JIIOJIBMH PO3YMIIOTh 3BIJHHUIITBO, IPOCTHTYIIFO B MEXaX KpaiHH,
KOHTpaOaHy JI0JIeH Ta OKpeMi JIii 1Mo 3aBOJIOIHHIO JIOJWHOO, BIAIPBaH1 B IHIINUX
T, 000B’SI3KOBUX JIJIsI TOPTiBJI1 3T1THO 3 HABEACHOI CXEMOIO.

TakuM YWHOM, TOPriBIS JIOABMH SK Tepma ¢opMa aHalli30BaHOTO
KPUMIHAJIBHOTO TMPABOMOPYIIEHHS — II€ KYMIBIS-MIPOJAX JIOAWHH, L0 TOJSTAE Y
0e3MmoBOpPOTHIM a00 Ha TMEBHUU CTPOK mepeaadi ii OAHIED 0c00010 (IPOaaBIEM)
1HII1H 0c001 (MOKYMITI0) 3a rPoIIoBY BUuHaropoay. Ilpu 3aiiicHeHH1 Takoi epeaadi 10
MOTEPITIOT 0COOM MOXKYTh OyTH 3aCTOCOBaH1 IICUXOJIOTTYHE YU (hI3UIHE HACHUIIBCTBO.

VY ¢1.149 KK € BkaziBka Ha crmocoOu TOPTiBIi JIOIbMU: (2) 3 BUKOPUCTAHHAM
npumycy, (b) BukpameHHs, (c) 3 BUKOpUCTaHHsSM oOMaHy, (d) 3 BHKOPHUCTaHHSIM
IIaHTaXY, (€) 3 BAKOPUCTAHHAM MaTepiajJbHOI UM 1HIIO1 3aJIeKHOCTI MOTEPILIOTO,
(f) 3 BUKOpPUCTaHHSM HMOTO Ypa3dWBOTO CTaHy a0o0 (g) 3 BUKOPUCTAHHSIM IMMiIKYITY
TPEThOi OCOOM, SKa KOHTPOJIOE TOTEPIIIOro, JUIsi OTPUMAHHS 3TOAM Ha WOTO
eKcIUTyaramito. Mu TATPUMYEMO TIO3UIII0 OKPEMHUX HAYKOBI[IB Ta BBAXKa€EMO
HEJIOIJTFHAM BKa3iBKY Ha BUKOPUCTAHHS CIIOCOOIB BYMHEHHS I[HOTO KPUMIHAIBHOTO
MIPABOTIOPYIICHHS Y HOPMi 3aKOHY.

3 CcyO'eKTMBHOI CTOPOHMU TOPTiBJIS JIIOAbMH MOXKE OyTH BUMHEHA JUIIE 3

npssMuM  yMuciioM. OOOB'A3KOBUMHU O3HAKaMH CYO'€KTUBHOI CTOPOHU I[bOTO



67

KPUMIHAJIBHOTO TNPABOMOPYILIEHHS € BYMHEHHS 3a3HAYEHUX i 3 METOIo
excruryaranii. [TpoGiema Bka3iBKM Ha METY «eKCIUTyaTallli» HacaMIlepe/ OB’ si3aHa 3
TUM, [0 Ha ChOTOJIHI B TOHSTTS «EKCIUTyaTallis» BKJIAJEHO PI3HUN 3MICT 3aJIEHKHO
Bil  3araJIbHOTEOPETUYHUX  JDKEped,  KPUMIHAJIBHO-TIPaBOBOI  JITEPATYpH,

MDKHAPOHO-TIPABOBOI'0 PO3YMIHHS TOLLO.
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PO3I1JI 3. KBAJIIPIKYIOYI TA OCOBJUBO KBAJII®IKYIOUI
O3HAKU TOPI'IBJII JIIOAbMH

3arajJbHOBU3HAHO, IO KBaII(iKylOUl O3HAKU — Lie MepeadadyeHi y BiIMOBIIHIMA
gactuHi ctarti OcobnuBoi yactuHu KK o03HakW, KOTpi MIABUINYIOTH CYCHUIbHY
HEOE3MEeYHICTh KPUMIHAJIBLHOTO MPABOMOPYLIEHHS 1, TUM CaMUM, OOTSKYIOTb
BiJIMTOB1IaJIHICTb.

Buxonsiunm i3 3akoHY, 3a CBOIM CTYNEHEM TSDKKOCTI CKIAJ 3JI0YUHY,
nepenbavenuit cr. 149 KK Vkpainu, MICTUTh TpH YAaCTUHHM: HPOCTHUH,
KkBamiiKOBaHUM Ta 0COOJMBO KBalipikOBaHUN BHUIM CKJIQAy KPUMIHAJIBHOTO
npaBonopyimeHHsa. KsamidikoBaHUM CKaq TOPriBil JIOJbMHU XapaKTEePU3YETHCS
03HaKaMu, KoTpi nepeadoadeHi B 4. 2 cT. 149 KK — BumHeH1 111010 HETIOBHOJITHHOTO
a00 110/10 KIIbKOX 0c¢i0, a00 MOBTOPHO, a00 3a MOIMEPEIHHOIO 3MOBOIO TPYIIOK OCIO,
a60 ciry’k00BO10 0C000I0 3 BUKOPUCTAHHIM CITY>KOOBOTO CTaHOBHIIIA, 200 MOEAHAH] 3
HACWJIbCTBOM, SIK€ HE € HEOE3MEeUHUM JJIA KUTTS UM 3JI0pPOB’S MOTEPIIIOT0 YU HOTO
ONM3bKKUX, abo0 3 TOrpo30l0 3aCTOCYBaHHS TaKOro HACWJIbCTBA; OCOOJIUBO
KBamipiKOBAaHUM — O3HAKaMH, KOTpi MICTUTh 4. 3 cT. 149 - BumHEHI MmOAO
HEIMOBHOIITHBOTO foro OaTpKamH, YCUHOBUTEIISIMH, OIMiKYHaMH qu
MiKJIyBaJIbHUKaMH, a00 BUMHEHI MO0 MAaJIOJITHBOTO, a00 OpraHi30BaHOIO TPYIIOIO,
a00 To€IHAH1 3 HACUJIBCTBOM, HEOE3MEYHUM JIJIsl JKUTTS a00 3JI0POB’S MOTEPILIOTO
9y oro OMU3bKUX, a00 3 MOTPO30I0 3aCTOCYBAHHS TAKOT'O HACHIBCTBA, a00 SKIIO
BOHU CIPUYMHWIM TSDKKI Hachigkd. Pa3oM 13 1uM HEOOXIMHO MiAKPECIUTH, IO 5K
KBaTipikyroui, Tak 1 0COOIMBO KBali(piKytoUui O3HAKU y PIBHIA Mipi BIAHOCATHCS 1O
Oynb-saK0i 13 (OpM, Y KOTPUX 330BHI BHUPAXKAETHCSA aHATI30BaHWN KPHUMIHAIHLHOTO
MPaBOMOPYIICHHS. Y 3B’SI3KY 13 UM YSBIISIETHCSI HENEPEKOHIUBOIO MO3UIIISI aBTOPIB
omHoro 13 komeHtapiB g0 KK VYkpainu, «oTpi po3rismamTs OUTBIIICTH
KBaTI(PIKyIOUMX O3HAK TOPTIBIII JIFOJBMH JIMIIIE CTOCOBHO [0 ii mepIux ABOX GopM —
mpoJaxy ado iHIIoi omaaTHOI mepeaadi jrogunu [123, ¢. 330-332]. BeTaHoBieHHs
[MX O3HAK CBIIYMUTH NPO MiABUILECHUN (y MOPIBHSIHHI 3 OCHOBHUM CKJIaJ0M) CTYIIHb

CYCHUIbHOT HEOE3MEeYHOCT1 TAKOT'O 3JIOYMHHOTO MOCSITaHHSA SIK TOPT1BIIS JIFOJbMH.
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Crnig 0co6MMBO MIAKPECIUTH, 110 KBaTi(iKals JisTHHS BUHHOTO 32 4. 2 abo 4. 3
cT. 149 nependadae Takox 00OB’SI3KOBE BCTAHOBIICHHS IO CIIPaBl BUHU OCOOM 11010
BCIX KBaJI()IKyIOUMX YH OCOOJMBO KBATI(IKYIOUMX O3HAK TOPTiBII JIOAbMH, IO i
IHKpUMIiHYIOTbCS. Lle mo0KeHHsI BUTIKA€E 13 BUMOTH KPUMIHAJIBHOTO 3aKOHY TIPO TE,
110 “oco0a BBaXKA€ThCS HEBUHYBATOIO Y BUMHEHHI KPUMIHAIBHOTO MPABOMOPYILIEHHS
1 He Moxe OyTHM NiAjJaHa KpUMIHAJIbHOMY MOKapaHHIO, JOKH i BUHY He Oyne
JIOBEJICHO B 3aKOHHOMY MOPSJKY 1 BCTAHOBJIEHO OOBUHYBAJIbHUM BHPOKOM Ccyay” (4.

2 ct. 2 KK).

3.1. KpuminanbHO-mpaBoBUil aHAJI3 KBaJiQikylOuux O3HAK TOPriBJi
JoabMu (4. 2 c1. 149 KK Ykpainn)

Jlo uncna kKBaTipikyrounx O3HAK KPUMIHAJIBLHOTO IPaBOMOPYIICHHS, KOTPHIM
JOCIIJKYETHCS, 3aKOHOaBeIlb BifHIC i1, mependaueni 4. 1 cr. 149 KK, punneHi:

1) m0/10 HEMMOBHOIITHHOTO;

2) moI0 KUIBKOX 0Ci0;

3) MOBTOPHO;

4) 3a monepeIHLOI 3MOBOIO I'PYIIOO 0Ci0;

5) cnyx00BOI0 0cO0010 3 BUKOPHUCTAHHSIM CITy>KOOBOT'O CTAaHOBHIIIA;

6) moeHAaHI 3 HACWJILCTBOM, K€ HE € HEeOe3NMeYHUM JUIS KUTTS YU 3JI0POB’S
MOTEPITIOr0 YU HOTO OJIU3BKHX;

7) 3 MOTPO3010 3aCTOCYBaHHS TaKOTO HACHUJIBCTRA.

BuuHEHHS TOPTiBii JH0bMH 100 HEMOBHOIITHLOIO TIepeadavae, Mo B SKOCTI
MOTEPIIOr0 BHUCTYIIA€ HEMOBHOJITHIN, KOoTpuM 3rimHo 3 4. 1 cT. 11 LK VYkpainm
BB@)XAETHCSA 0c00a J0 JOCITHEHHS HEIO BICIMHAAMATAPIYHOTO BiKy. OTKE, BUMHCHHS
TOPTiBJl JIIOJIBMH TIOJ0 HEMOBHOJNITHHOTO O3HA4Ya€, M0 B SIKOCTI MOTEPIILIOTO
BHCTYITa€ 0co0a 40JI0Bi4Oi ab0 ’KiHOYO1 CTaTi, KA HE JOCATIIa HA MOMEHT BUMHCHHS
moJ0  Hel  KPUMIHAJIBHOTO  IMPABOMOPYIICHHS,  KOTPHH  PO3TIISAIAETHCH,
BICIMHAIUATUPIYHOTO BIKY.

BignoBimno gm0 4. 3 c¢r. 4 KK 4yacoM BYMHEHHS KpPUMIHAJIBHOTO

MIPaBOMOPYILICHHS] BU3HAETHCS YaC BUYMHEHHSI 0CO00I0 IependayeHoi KpUMiHaIbHUM
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3aKOHOM J1i a0 O0e3aisaabHOCTI (TOOTO MisiHHSA). 3 ypaxyBaHHSM LbOTO, 4acoM
BUMHEHHS TOPTiBil JIOAbMU Oyjie BUCTYNATH YaCc BUMHEHHSI BUHHOIO 0CO0OI0 JISTHHSA
y Oyab-sKiil 13 TpbOX mependauyeHuX y 3akoHi GopM, a came: MpoOJaxy JIOIUHH,
HE3aKOHHOI YroJiyd, MOB’A3aHOi 13 3aKOHHUM YM HE3aKOHHMM NEPEeMIIECHHSIM 3a ii
3rofor0 abo 0e3 3roAau uepe3 JEp)KaBHUN KOPAOH YKpaiHU sl MOJaJbIIOTO
Opojaxy 4YM 1HIIOI mnepedadi iHmWIA ocobi (ocobam). Pasom 13 nmm aHami3
00’€KTUBHOI CTOPOHM KPUMIHAJIBLHOTO MPABOMOPYIICHHS, SKHU TOCTIIKYETHCS,
J03BOJIIE 3pOOUTH BHUCHOBOK TaKOX 1 MpPO Te, 110 HOYamKOM BUYMHEHHS TOPTiBIi
JObMU (ITOYATKOM BUKOHAHHS ii 00’ €KTUBHOI CTOPOHHU) Y Oyab-sKiif 13 TphoX (HopM
CIII BBaXATH NOUAMOK BGUKOHAHHS SGUHHUM Oili NO nepeoawi NOmepninoeo iHuliil
oco6i. Ilpu npomy nii, MOB’s3aHI 13 Tepejadyero JIOJWHM, 3INCHIOE TaK 3BaHUU
“npomasentb”. CTOCOBHO KBaTipiKylOUOi O3HAKH, KOTpa pO3TISAIAEThCS, 1I€
MIOJIOXKEHHS O3HAYae, 10 JIii BUHHOTO (BUHHUX) MOXKHA KBaridikyBaTu 3a 4. 2 cT. 149
KK nume B TOMy BHMNAAKy, KOJHM TMOTEPIUIMNA Bl TOPTiBII JIIOABMH HE JOCST
BICIMHAIIATUPIYHOTO BIKY Ha MOMEHT IIOYAaTKy 3JIHCHEHHS MO0 HbBOTO
“npomamiieM” Jid Mo HWoro mepemadi HIIIH 0cobi (“mokymi™). Y 3B’sA3Ky 13 UM HE
MO>KHA B IMOBHIM Mipi MOTOJUTHCS 3 TOYKOO 30py M.I. XaBpoHtoKka, KOTpUl BBaXKae,
0 B JaHIi cHTyalii moreprijia ocoba MOBMHHA OYTH HETMOBHOJIITHROIO HE Ha
MOMEHT 11 Tepefadi Tak 3BaHUM “‘TipodaBiieM’ 1HIIINA 0co01 (“mokymio”), a Ha
MoMeHm YK1adeHHss BAHHUME 0co0aMu 8i0nogionoi yeoou mono Hei [84, ¢.375].

Crig 4iTKO pO3MEXKOBYBATH MOMEHT VKIAOeHHs YTOJI IIO0 Tepeaadi JIIOHHHA
(TOOTO MOMEHT, KOJIM BUHHI JOCSTJIM 3TOJY BUYMHHUTH 3JI0YWH, KU aHAJI3YEThCH,
ajyie 1e He MOoYaid BUKOHYBAaTH MOT0 00’ €KTUBHY CTOPOHY) Ta MOMEHT 30iliCHEHHS
yrogu 1mono mepenadi sronuHu. OCTaHHINA, 30KpeMa, XapaKTepU3YEThCS BKE
no4YamKoM GUKOHAHHA GUHHUM (a came 0coboio, Wo nepedac HNOMepninoco)
00’ €KMUBHOI CMOPOHU 3]I04UHY, KOMpUUl aHanizyemvcs. SIK yABIAETHCS, MIX
MOMEHTOM VKJIAJICHHS YTOIW MO0 Tepenadi JTIOJWHU, SKUW € TOTYBaHHSIM 10
KPUMIHAJIBHOTO MPaBOMOPYUIEHHS, Ta MOMEHTOM 3I1HCHEHHS 1€l yroau (3amMax Ha

KpUMIHAJIbHE MPABOMOPYIIECHHS) MOXE MPOUTU JOCTATHHO TPHUBAIUN MHPOMIKOK
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gacy. Jns kBamidikamii i BUHHOTO SK 3aKIHYEHOTO  KPUMIHAJIBHOTO
npaBonopyiieHHs 3a 4. 2 cT. 149 KK HeoOXilHO BCTaHOBUTH, 110 MOTEPHIIUN BiJ
TOPTriBJIl JIOABMU OyB HEMOBHOJITHIM HA MOMEHM NOYAMK) 30IlUCHEeHHSI He3AKOHHOIL
y200u wooo nepedavi JOOUHU (HA MOMEHM HOYAMKY BUKOHAHHSA 0C00010
00 ’€Kkmu6Hoi cmopoHu KPUMIHAJIBHOTO TMPABOMOPYIICHHS), a HE HAa MOMEHT i
yKJaJeHHs. Pa3oM 13 TUM 3MOBY (JIOCATHEHHS 3T0/I1) 0Ci0 BUMHUTH HE3aKOHHY YTOJly
I0JI0 TIepeaadl HEMOBHOJITHROTO (TaK 3BaHUW MOMEHT ii yKJIaJEHHS) HEOOX1THO
PO3TIIAIaTH K TOTYBAHHS JI0 KPUMIHAJIBHOTO MpaBomnopyiieHas (4. 1 cr. 14 Ta 4. 2
ct. 149 KK).

Topriensg m0ABMHU MO0 KiJIBKOX 0cCi0 nependavae BCTAHOBICHHS KUIbKICHOT
O3HaKMU — MIHIMYM JBOX moteprninux. [Ipu nboMy He Mae 3HaYeHHS BIK MOTEPIUIMX,
iX cTaTh, TPOMAJSHCTBO TOINO. Y BWIMAJKY, SKIIO OJHHUM i3 MOTEPIIIUX BHUCTYIIA€E
HETMOBHOJITHIM, BHUHHIA 0CO01 HEOOXIMHO IHKPUMIHYBAaTH OOHWBI O3HAKH, IO
nepeaodaderi B 4. 2 cT. 149 KK: BunHeHHS TOPTiBII1 JIOIBMH 1010 HEMOBHOIITHEOTO
Ta KUTBKOX 0Ci0.

Sk mpaBWIIO O3HAKa, IIO AHATI3YETHCS, MAa€ MICHE Y THUX BHUIAJKaX, KOJIH
TOPTIBJISI JIIOJIBMH 3JIHCHIOETBCS OCO0O0I0 IMOJO JBOX ab0 OUIbIIEe MOTEPITLINX
oonouacHo (TOOTO TIPU BIJCYTHOCTI YacCOBOTO IPOMIKKY MK OKPEMHMH IiSIMH
BUHHOT0). Hampukmnan, mpomak IBOX MiBY4aT 0e€3 SIKOro-HeOyahr MPOMDKKY B daci
ONHIK 0co01 3 MeTor iX cekcyalbHOi ekcrutyatailii. IlomiOHI BUITagKKd JTOCHUTH
PO3MOBCIOIXKEH] B CYIOBIM MPaKTUIIl Y KpaiHH.

Tax, Bupokom JKoBTHeBOro paiioHHOTO Ccyny wmicta Mapiynons JloHenpkoi
obnacTi oco0y Oysi0 BU3HATH BUHHHM y CKOEHHI 3JI0YMHY, MEpea0a4eHoro 4. 2 CT.
149 KK VYkpainu (BepOyBaHHSI KUIBKOX 0OCi0, BUMHEHUX 3 METOIO EKCIUTyaTailii, 3
BUKOPUCTAHHSM YPa3JMBOTO CTaHy OCi0, 3a MOMEpPEeIHHhOI0 3MOBOIO TPYIOIO 0CiD).
OOBuHyBadYeHWH, Oyny4d 3HAOMHM 3 0CO0O0I0, SIKHHA TPOXKHBAE HA TEPHUTOPIi
Typeuunnu, Ae OCTaHHIM HaMaroaWB [iSJBHICTH TIOB’S3aHY 3 3a0e3MeUYCHHSIM
HaJJaHHSI CEKCyaJIbHUX MOCIYr 0co0aMu K1HOYOi cTaTi. BiH BCTYNHUB y 3JI0YHMHHY
3MOBY 3 TPOMAaJsSHMHOM TypedunHM Ha BepOyBaHHS TPOMAASHOK YKpaiHu 3a

IPOIIOBY BHHAropoay, a came IOIIyK OcCi0 KiHOYOoi1 cTaTi Ha Teputopii JloHEIpKoi
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obnacti, K1 epedyBaloTh y CKJIAJHOMY MaTepiailbHOMY Ta COIIaIbHOMY CTaHl Ta
MOJAJBIIOTO iX nmepeMimieHHs 0 TypedunHu 3 METOI0 CEeKCyallbHOI eKCIuTyaTanli. 3a
KOXHY MiJIIIyKaHy 1BYUHY MaB oTpuMmatu BuHaropoay 500 nomnapis CIIA.

04.12.2017 poky, o 13 rox. 52xB. OOBHHYBay€HUM, IIIOYM YMHUCHO, 3TITHO
paHiiie po3poOJEeHOro IJIaHy, 3a MONePeIHbOI0 3MOBOIO 3 HEBCTAHOBIIEHOIO 0CO00I0,
3 METOI0 BUKOHAHHS CYMICHOTO 3JIOYMHHOIO Hamipy, 3HAXOASYHMCH B NMPUMILIEHH1
kade «DpaHiy3pka OylioyHay, 3riIHO BiABEJEHOT OMY POJIi, 3alPOIIOHYBAB paHIIlIe
HE3HAWOMUM JBOM JliBY4aTaM BUi3a 70 TypeydunHH, 3 METOIO 3aHATTS MPOCTUTYIIIETO,
a caMe HaJlaHHA MOCJIYT CEeKCyalbHOr0 XapaKTepy 3a rpolloBy BuHaropoay. B xoni
3yCTpiul 3 paHille HEe3HAMOMHMMH JIBYaTaMHU, JOCTOBIPHO 3HAIOYM PO Yypas3auBUN
CTaH OCTaHHIX, iX BaXXKE MarepialbHe Ta COIlaJIbHE CTAaHOBHWIINE, BIJACYTHICTh
MOCTIHHOTO JKepena JO0XOJIB Ta KOIINTIB, MEPEKOHYBaB iX B JOIMUIBHOCTI Ta
BUT1IHOCTI 3aHATTS MPOCTUTYIIIEI0 HA TEPUTOPIi BKa3aHOT IepaBu, FapaHTyBaB T'1/IHI
YMOBH MEILIKaHHS, XapuyyBaHHs, JOTPUMaHHS MpaB 1 iHTEpeCiB, BUCOKY 3apIUIATHIO
Binm 100 momapi CIIIA 3a ogHy ToJMHY, Ta HUISXOM YMOBISHB 3T0JIOM OTPHUMAaB
3rojy BiJl HUX MO0 BHUI3My 3a MexX1 YKpainu 10 TypeuydnHu, TUM caMHUM 3aBepOyBaB
OCTaHHIX, 3 METOI TMOJAIBIIOI E€KCIUTyaTailli, BUKOPUCTOBYIOUHM TPH IbOMY iX
ypaznuBuii ctaH. 26.01.2018 poky B mgiB4aTta, mnepeOyBaroud y MPHUMIIICHHI
MDKHapOAHOTO aepomnopTy «XapKiBy MPOUIIIM MHTHHUH KOHTpPOIb, J¢ OyiH
3yIHUHEHI mpariBHuKaMu moirii [15].

OpmHak MOXJIMBA CHUTYaIlis, KOJH PO3TIsSAyBaHe KpUMiHAIbHE MapBOMOPYIICHHS
BUYMHIOETHCS BUHHUM IIOJ0 KUIBKOX OCI0 y pi3Huti yac (TOOTO TOETAIHO, 13 IEBHUM
JaCOBUM MPOMDKKOM MDK KOXHOIO TIepenadero  “mpojaaBieM”’ — “TIOKYMIO”
notepmiyoro). Jleski aBTOpW MOB’A3yIOTh HASBHICTh y [iSHHI BHHHOI ocoOu
PO3TIIATyBaHOT KBai(hiKyIOUOT O3HAKHU JIUIIIE Y BUMAIKY BUMHEHHS HEIO OJTHOYACHOTO
aKTy HE3aKOHHOI yrojaW IoA0 mepemadi ABoxX abo Oinwine ocid [127, c. 171; 128, c.
379; 45, c. 335]. 3 1i€ro MO3MITIEI0 HABPS M MOKHA TIOTOUTHCS.

Sk TOPriBial0 JIOABMU WIOAO KUIBKOX 0ci0 kBanmidikyBaB I[Ipumopchbkuii
paiionHuit cyn M. Oxecu il ocobu, KOTpa MPOTATOM TPHUBAJIOTO HYacy (3a HOro

CBITYEHHSIMU, NPOTATOM 15 pOKiB) «IpaiieBiamToByBaiay Ha Teputopii Kuraiicbkoi
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Haponnoi PecnyOiiku 3 METOIO CEKCyallbHOi €KCIuTyaTallii MOJIOJUX JdiBYaT 3
VYxpainu [16].

VY 1mux BUmagkax Juisi HasSBHOCTI KBadi()iKyrouoi O3HAKH, IO PO3TIISIA€THCS,
HEOOX1IHO BCTAHOBUTH, IIOO YCI €Mi30[y TOPTIBI1 JIOJbMH OXOILUTIOBaIUCS (Oyiu
00’eTHaH1) €ouruM YMUCIOM (HaMipoM) BUHHOTO. Y CBOIO Uepry Iie o3Hayae, 1o J0
MOYaTKy BUMHCHHSI KPUMIHAJIBLHOTO TIPABOMOPYIIEHHS BUHHUM YK€ Oysia oCcTaBJIeHA
MeTa 3A1MCHUTU TOPTIBIIIO JIFOABMU MIOA0 ABOX a00 OLIbIIIE KOHKPETHUX MOTEPITIIHX.
[Ipu oMy 30BCiM He OO0OB’SI3KOBO, MO0 Yyci [11i 0coOH, SKI MICTATh O3HAKU
aHaJI30BaHOr0 CKJIaay, OyJIM TOTOXXHUMH, TOOTO BUMHIOBAJIUCS HEIO TUTBKH B SAKIM-
HeOyIb OZHIN 13 epedaueHnX 3aKOHOM (POPM TOPTiBII JIIOABMH (HATPUKIIAM, JHIIE
y dopMmi mponaxy moauHu). i BUHHOrO HEOOXIMHO KBaIi(iKyBaTH SIK TOPTIBIIS
JIOJIBMM  TI0JI0 KITBKOX OCI0O 1 B THUX BHMAAKax, KOJW, HANPUKIAA, TEPIIUMA
norepnuiuii 0yB mepenanuii HUM "MOKYMI0" 3a rPolIoBl KOWTH (TOOTO MaB Miclie
POJIaXK JIFOJAWHM), a IPYTrui 1 TpEeTid MOTepI, yepe3 JASsSKUN yac, - 3a 1HIIY, HiXK
IPOIIOBY, MaTepiajibHy BUHAropoay (iHIIa oruiaTHa repeava MmoTepIiioro).

Crnig moroguTHCs 13 BUCIOBJICHOIO B JIITEpaTypi TOYKOIO 30py, IO il 0coOw,
KOTpa Maja €JIMHUN yMHUCEJI BUYMHHUTH TOPTIBIIO JIFOJABMHU MIOAO0 KUIBKOX 0OCi0, aie
(aKTUYHO BUMHMJIA HE3aKOHHY YTOJy IOJO Iepeaadl JIOAWHU TUIBKW JIMIIE 1010
oJHi€el ocoOu, ciia KBamihiKyBaTH SK 3aKIHUCHHH 3JI0YMH 11010 OAHIET ocodu (4. 1
ct. 149 KK) Ta sk 3amax Ha 31m04uH, nepeadadennii 4. 2 cr. 149 KK 3a o3Hakoro 1oro
BUMHEHHS 110/10 KUTBKOX 0¢i0 (4. 2 ¢T. 15 ta 4. 2 cT. 149 KK) [76, c. 356].

Toprisas mroapMu, BAMHEHA MOBTOPHO. J{J151 pO3KPUTTS 3MICTY 11i€1 03HAKHU CIiJ
3BEpHYTHUCS, TIEpII 3a BCE, JO BIAMOBIIHUX TMOJOXKeHb 3aranbHoi uyactuHu KK.
BimmoBigao g0 4. 1 cr. 32 KK, NOBTOpPHICTIO KpHUMIHAIBHUX IPaBOIMOPYIICHb
BU3HAETHCS BUMHEHHA JBOX ab00 Oulbllle KPUMIHAIBHUX IPaBONOPYIICHD,
nepeadadeHuX TIEH CaMOK0 CTarTero abo vacTuHOIO crarTi OcoONMMBOI YacTHHHU
KpuminanesHoro konaexcy. Ilpw 1mipoMy “HOBTOPHICTH BIACYTHS, SIKIIO 3a paHiimie
BUMHEHE KPUMIHAJIbHE MPABOMOPYIIEHHSI 0CO0Yy OYyJO 3BUIBHEHO BiJi KPUMIHAIBHOT
BIIMOBIAJIBHOCTI 3a MiJICTABaMHU, BCTAHOBJICHUMHU 3aKOHOM, a00 SKIIO CYJIUMICTb 3a

1Ie KpUMIHAJbHE MPaBONOPYIIeHHs 0yIio norameHo abo 3H:AT0” (4. 4 cT. 32 KK).
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VY nitepatypil BUAUISAIOTH NOBTOPHICTh TOTOKHHUX, OJHOPITHUX Ta PI3HOPIAHHUX
KpUMIHAJIBbHUX MpaBonopymeHb. CTOCOBHO CKiaay, IO JOCHIIKYEThCA, POJb
KBaTI(IKyIOUOi O3HAKU BIAICPAE JUIIE NOBMOPHICIb MOMONCHUX KPUMIHATLHUX
npasonopyuieHv. Y Haylll KpUMIHAJIBHOTO TpaBa MiJ TOTOKHUMH KPUMIHAJIbHUMU
MPaBONOPYIICHHAMH PO3YMIIOTh TaKl KpUMIHAJIbHI IPaBOTOPIIEHHS, O3HAKH CKJIAJ(IB
KOTpPUX MOBHICTIO ciiBnaaamTh [69, c. 61; 100, c. 228]. [Ipo 1e cBiAUUTH BKa3iBKa
3akoHOAaBIA B 4. 2 c1. 149 KK: “/[ii, nepedbaueni uacmurnoro nepwioro yiei cmammi,
BuuHeHi...”. [Ipu nboMy He Mae 3HAYEHHS, y SKiM 13 mepenideHux ¢GopM TOpPriBii
moapMU OyB BUMHEHUW BUHHUM IMONEPEAHIA 37104MH. Tak, Hanmpukiaj, Nepiiun
3JI04MH MOXe OyTH BUMHECHHH BHHHMM Yy (opMi mpopaxy JTOIWUHU, APYTHH — Y
¢dopmi BepOyBaHHs noteprinoro. [ToBropHum Oyae BBaKaTUCsS 1 BYNHEHHS BUHHUM
TOPriBJl JIIOJBMHM y PI3HUM Yac IOJO0 OJHOrO 1 Toro X mnotepmniioro. He mae
3HauUeHHA 1 Ta oOCTaBMHA, Yu Oyna paHime ocoda cyauma 3a TOPTIBIIO JIFOJIbMU,
AKIIO CyIUMICTh HE ToraiieHa ado He 3HATa y BCTAHOBJIEHOMY 3aKOHOM TOPSIIKY.

O3Hakor, KOTpa pPO3MEXKOBYE BUMHEHHS TOPTIBJII JIOJBMH TOBTOPHO BiJ
BYMHEHHS I[LOTO XK KPUMIHAIBHOTO MPABOMOPYIIEHHS MIOA0 KUTBKOX 0Ci0, BUCTYIIA€
HACTYMHA: TPU TOBTOPHOCTI yMHCEN BHUHHOTO HA BYMHEHHS KPUMIHAJIBHOTO
NPABOMOPYIIEHHS BUHHUKAE CAMOCHMIUHO, 3AHOB0, OKPEMO W000 KONMCHO20 AKMLY
mopeieni aroovmu. 1Ipy BUMHEHHI TOPTIBII JIOJBMH IIOJIO KITBKOX 0Ci0 yci oKpeMi
aKkTH (€ri30/11) TOPTIBIl JIIOABMU 00 €OHAHI EOUHUM YMUCIOM 0coOU. Y CBOIO 4epry
1Ie O3Hayae€, MO0 METa BYMHHUTH TOPTIBIIO JIFOJBMHU MO0 KUTBKOX OCI0 BHHHKAE Y
BUHHOTO JI0 MOYaTKy BUKOHAHHS HUM 00’ €KTUBHO1 CTOPOHH 3JI0YNHY.

Toprisis nroapMu 32 MoNepeaHBO 3MOBOKO TPYNOK0 0cid. BinmosigHo g0 4. 2
ct. 28 KK “kpumMiHanbHe IPaBOMOPYIIEHHS BH3HAETHCS BUMHEHUM 32 TOTIEPETHBOIO
3MOBOIO TPYMOI0 0Ci0, KO HOro CUTPHO BYMHIIIA JIEKUTbKA 0Ci0 (AB1 a00 OuTbIIE),
AK1 3a3/1aJIeTib, TOOTO /10 TOYATKY KPUMIHAJIHHOTO TPABOMOPYIIEHHS, TOMOBHIHCS
mpo cmiibHe #oro BuumHeHHs . lle 3arambHe TIONOKEHHS CTOCOBHO CKJIady
KPUMIHAIBHOTO MPABONOPYIICHHS, KOTPUN JTOCTIIXKY€ETHCSI, MA€ MEeBH1 0COOIUBOCTI.

VABsIEThCS, MO I IHKPUMIHYBaHHS BUHHOMY I11€1 KBali(hiKyrOuoi O3HAKU HE

Ma€ 3HAYEHHS Ta POJb, Ky BUKOHYBAaB KOXXHUW 13 CIIBy4aCHUKIB KPUMIHAJIBHOTO
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npaBonopyiieHHs. e mMoxke OyTu sIK mpocTa, Tak 1 CKJIaJHa CHIBy4YacTh. Y Haylli
KPUMIHAJIBHOTO MpaBa Mijl IPOCTOI0 CIIBYYACTIO PO3YMIIOTh TaKy (hOopMy CIIBYYacTi,
7€ BCl CIHIBYYaCHUKM € BHUKOHABLUSAMM KpPUMIHAJIBHOIO MpaBonopyiieHHs. [Ipu
CKJIAJHIN CHIByYacTl CHIBYYaCHUKHA BUKOHYIOTh PIZHOPIAHI POJii, TOOTO TYT Mae€
MICIIE PO3MOJUT pOJIeM MDK CHIBydaCHHMKaMHM, HE BClI BOHM € BHUKOHABISIMU
KPUMIHAJIEHOTO TIPaBOTIOPYIIICHHS .

Crnig TakoX 3a3HAYUTH, 110 BYMHEHHS TOPTIBJII JIFOJABMH 32 IMOMEPEIHBOIO
3MOBOIO TPYMOI0 0ci0 Mae cBOIO crieludiky. Sk yxe panimie Oyyio ckazaHo, TOPTIBISA
JTOBMU 3a62tcOu (HAKTUYHO BUMHIOETHCS MPHU y4acTi K MIHIMyM JBOX YYaCHHUKIB
HE3aKOHHOI yroaum — ocobu, 1o mnepeaae mnorepnioro (“mpomarils’) Ta 0coOH, IO
3aBOJIOJIIBA€ HUM (TOOTO OTPUMYE MOTEPIUIOTO BiJ “NpojaBlisi’) — TaK 3BaHOTO
“mokymsa”. Omxe, mna kBamidikamii i BUHHMX 32 O3HAKOKO BUYWHEHHS TOPTiBII
JIOJIBMH 32 TIOTIEPEIHBOI0 3MOBOIO TPYMOI0 0c¢id (110 CBIAUUTH y MEPILY YEpTy Mpo
MiABUIICHUH CTYIMIHb CYCHIIbHOI HEOE3NMEUYHOCTI BYMHIOBAHOTO KPHUMIHAJIBHOT'O
NPaBOMOPYIIEHHSI y TOPIBHSHHI 3 OCHOBHUM CKJIaJloM) HEOOXIJTHO BCTAHOBUTHU
CIUIBHY YYacCTb 5K MIHIMYM 080X CY0O '€KmMi6 KPUMIHAIbHO20 NPABONOPYULEHHS HA
boyi xoua 6 00HO20 i3 YYACHUKIB HE3AKOHHOI y200u w000 nepedadi aoounu (abo Ha
oo “npojabig’”, abo Ha 60111 “ToKymIs”).

Pazom 13 1uM ciij BU3HATH, IO KBaliiKyrdy O3HAKYy, KOTpa aHAII3YEThCA,
MOKHA CTaBUTU B TPOBHUHY Jjuwde mill CMOPOHI 3104YUHHOI YyeoOou, 1€ y BUMHEHHI
KPUMIHAJIHOTO MPABOIOPYIICHHS Opaiu CHiIbHY y4acTh SIK MIHIMyM JIBO€ 0Ci0 [72,
c. 19].

Hampuknan, rpomangsaun @. 6e3oruiatHo mepenaB C. rpomansaam I'. ta /1.,
KOTpP1 pa3oM 3aBOJIOAUIN MOTEPIUTAM. Y JaHOMY BUNAAKY IHKPUMIHYBATH TOPTiBIIO
JIIOJIBMH 32 TIOTICPETHBOIO 3MOBOIO IpyIIor0 0ci6 cirix Tineku I'. ta J1., a He . OnHaK
MOXJIMBA CHUTYyaIlisg, KOJHU 1 Ha 0ol “mpomaBIpt”, i Ha OOI “HOKyHIT OJHOYACHO
OepyTh y4acTh y BUMHEHHI TOPTiBJIiI JOAbMH Yy ii TpeTiid dopmi nBi abo Ouibie
ocoOu. Y Takux BUMNaAKax KBali(pikyrouy O3HaKY, 10 pPO3TIsAIa€ThCs, CI1J] CTABUTH B

MIPOBUHY BCIM yYaCHMKaM HE3aKOHHOI YroJH 1100 nepeaayl Joauau. [lpu npomy sk
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Ha 0OIIi Tak 3BaHOTO “IPOJIaBIls”’, TaK 1 HA OOLll TaKk 3BAHOTO “TIOKYIIS” MOXE MaTH

Miciie abo mpocTa, abo ckilajHa CIiBy4acTh.

BunHeHHs TOpriBial JIOABMHU  CJAYKOOBOKW 0€00000 3 BHKOPHCTAHHAM
CJIy:K00BOr0 CTAHOBHILA.

s kBamidikyroua o3Haka mnepeidavae, MO TOPTIBISA JIOJbMH BUMHIOETHCS
cCHeniabHUM Cy0’€KTOM KPUMIHAJIBHOTO mpaBonopyuieHHs. [IoHATTS crnemiaibHOro
cy0’exkTa KpUMIHQJIBHOIO TpaBonopyuieHHs 3akpimieHe B 4. 2 cr. 18 KK:
«CneniagbHuM Cy0'€KTOM KPUMIHAJBLHOTO MPAaBOMOPYLIEHHS € (i3udyHa OCyJHa
oco0a, sika BUMHHJIA Y BiIll, 3 IKOTO MO€ HACTABaTH KPUMiHAJIbHA BIAMOBIAAIBHICTD,
37I0YUH, CY0'€EKTOM SKOTO MOYKE OYTH JIUIIIE TIEBHA 0CO0ay.

CriemiaibHUM Cy0’€KTOM aHAJIi30BaHOTO KPUMIHAJIBLHOTO IPABOMOPYIICHHS €
cinyx0oBa ocoba. Buznauenns cik6oBoi ocobu mictutes y 4.4. 3, 4 ct. 18 KK
YkpaiHu.

Ax Bkazye ILII. AHnpymko, KpUMIHAIBHUN 3aKOH BHU3HAE CIIYKOOBUMH
oco0aMM Taki KaTeropii ocio:

- 0cl0, SIKI ITIOCTIMHO, TUMYAaCOBO UM 3a CIIEIIaJIbHUM IMOBHOBAXKEHHSIM 3I1HCHIOIOTH
G yHKIIT TPeICTAaBHUKIB BJIAIM YU MICIIEBOT'O CaMOBPSIyBaHHS,

- 0oci0, ki 00IMMarOTh TOCTIHHO YM THUMYAcOBO B OpraHax Jep)KaBHOI BJajH,
MICIICBOTO CaMOBPSAYBaHHS, Ha IMIJNPUEMCTBAX, B YCTAHOBAX YW OpraHi3aIisx
mocaju, IOB’s3aHi 3 BUKOHAHHSAM OpraHizalliiHO-po3nopsaruux ¢GyHKIIH abo
BUKOHYIOTH Taki GyHKIIT 3a CeIiaIbHUM TTOBHOBAKECHHSIM;

- 0oci0, ki 00IMMarOTh IOCTIHHO YM THMYAcOBO B OpraHax Jep)KaBHOI BJIajH,
MICIIEBOTO CAMOBpSIYBAaHHS, HAa MIAMPUEMCTBAX, B yCTAHOBAaX YW OpraHi3aIlisx
1oca/id, OB’ si3aHi 3 BUKOHAHHSM aJIMIHICTPAaTUBHO-TOCTIOAAPCHKUX (PYyHKIIiH abo
BUKOHYIOTH Taki GyHKITIT 32 CTIeIialIbHIM MTOBHOBAKECHHSIM.

- ocib, sKi BHKOHYIOTh OpraHizamiifHO-po3mopsadl abo aJAMIHICTPATHBHO-
rocrmofapchki  (QyHKIII 3a CHeialbHAM TIOBHOBKEHHSIM, SKUM 0co0a
HAJUTSIEThCSI TIOBHOBAKHUM OPTaHOM JIEP’KaBHOI BJIQJHM, OPTraHOM MIiCIIEBOTO

CaMOBpsJIyBaHHS, IIEHTPAJIbHUM  OPraHOM  JIEPXKABHOI'O  YIpPaBIIHHS 13
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CHeIiaJlbHUM CTaTyCOM, IOBHOB@XHHUM OPTraHOM YW TIOBHOBAXHOIO OCOOOI0
MIANPUEMCTBA, YCTAHOBH, OpraHi3alii, Cy10M a00 3aKOHOM.

- oci0 1Ho3eMHHX JepxkaB (0ci0, sKi OO0IMMarTh MTOCaAM B 3aKOHOJABYOMY,
BUKOHABUOMY a00 CyJIOBOMY OpraHi 1HO3€MHOI JIep»aBu, B TOMY YHCII1 IPUCSIKHI
3acimareni, 1HIII OcOOHW, SKI 3IIMCHIOITh (QYHKLII Jep:kKaBH s 1HO3EMHOT
JepKaBH, 30KpemMa IJIsl Iep>)KaBHOTO opraHy abo Jep KaBHOTO MiANPHUEMCTBA), a
TAaKOK 1HO3EMHHMX TPETEUChKUX CYAJIB, 0Ci0O, YIMOBHOBaXXEHUX BHUPIIIYyBaTH
UBUIbHI, KOMEPIIiiHI ab0 TPYyIOBl CHOPU B 1HO3EMHMX JEpXaBax B MOPSIKY,
aTbTEPHATUBHOMY CYJOBOMY, TIOCQJOBHX O0CI0 MDKHApOJHUX OpraHizaiiit
(MpamiBHUKIB ~ MDKHapOAHUX  Opraizamii 4u  Oyab-sKi  IHIIUX  OCIO,
YIOBHOBKEHUX TAaKOK OpraHizaIfi€ro JIATH BiA ii IMEHI1), YiICHIB MDKHAPOIHUX
napJaMeHTChKUX acamOliel, YJaCHUKOM SIKHX € YKpaiHa, Ta CY/AJiB i MOCaT0BUX
0c106 MIKHAPOHUX CY/IIB.

[Tpu nboMy 0co6wu, siki 0061MMarOTh MOCTIMHO YW TUMYACOBO TIOCAJIH, TIOB’ I3aHi 3
BUKOHAHHSM OPTraHI3alliifHO-pO3MOPSIAYUX YH  aJMIHICTPATUBHO-TOCIIOAAPCHKUX
dbyHKIIiM, a00 BUKOHYIOTh Taki (PYHKIIIT 3a CreliaJbHUM MOBHOBAXEHHSIM, MOXYTh
OyTu:

- abo jume cy0’ekTaMu 3JI0YMHIB, iepeadadeHnx crartsamu 361, 365, 368, 368-1,
SKII0O BOHM BHUKOHYIOTh 3a3HadueHl (YHKIII B opraHax JepKaBHOI BIIaJIH,
MICIIEBOTO CaMOBPSIYBaHHA Ha JEpKaBHUX YM KOMYHAJIBHHX YHITApPHUX
HiAMPUEMCTBAX, B yCTAHOBAX, UM OPTaHi3allis;

- abo numie cy0’ekTaMu 3JI09MHIB, IepeadadeHux crattamu 235-1, 235-2 ta 235-4,
SKIIO BOHM BUKOHYIOTH 3a3HadyeHi (DYHKIIi B IOPUIUYHUX OCOO0aX MPUBATHOTO
npasa [5, c. 23-26].

BkaziBka 3akoHomaBiss B 4. 2 cr. 149 KK Ha BuKOpUCTAaHHS 0OCO0OIO CBOTO

CITy’k00BOTO CTAaHOBHIIA PY BUMHEHHI TOPTIBIII JIFOJABMH MITKPECTIOE Ty 00CTaBHUHY,

o Jii BUHHOTO B JIaHOMY BUIIAJKYy 3HAXOMATHCS y HEPO3PUBHOMY 3B S3KY i3

CITy>KOOBUM CTAaHOBUIIEM, IO 3aiiMae 0c00a; 13 1i CIy:KO00BOIO KOMIIETEHII€I0. TakuMm

YMHOM, BYWHEHHS TOPTIBJI JIFOABMH 3 BUKOPHUCTAHHSM CIIY»KOOBOTO CTaHOBHIIA

nepeadavyae BUKOPUCTAHHS 0COOOI0 MPU BUMHEHH1 KPUMIHAJIBHOTO MTPaBOMOPYIIEHHS
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Kona mux cayxcoosux npae ma 0008 ’A3Ki6, Kompi ckiadaome il CyxHc608y
KoMnemeHyito Ta KOTpi, K MPaBUJIO, TOJETIIYIOTh CaM€ BYMHECHHSI KPUMIHATHHOTO
npaBonopymeHHd. lle MoxyTrb OyTH, Hamnpukiald, KEpIBHUKU (AMPEKTOpH, IX
3aCTYNHUKHM Ta 1H.) HIANPUEMCTB, L0 3A1MCHIOIOTH MOCEPEIHUILIBKY IISUIBHICTD Y
MpareBIamTyBaHHI 32 KOPJIOHOM, MUTFOOHUX, MOJICTBHUX, PEKIAMHUX, TYPUCTUIHHUX
areHTCTB, JIIKAPEHb, IMOJIOIOBUX OYAMHKIB, OpraHiB OIIKK Ta TMIKIyBaHHS,
3arajibHOOCBITHIX  IIKUI, [IKUI-IHTEPHATIB, JUTSIYMX CaAKIB; MPEJCTABHUKU
PUKOPJOHHUX BIHCHK, KOHCYJIBCHKOT CITYKOH TOIIIO.

Cnyx060B1 TipaBa Ta 000B’s13ku ocodu (i1 ci1y>k00Ba KOMIETEHIIis]) MalOTh CBOE
dopManbHe 3aKpirIeHHS: BOHM MOXYTh OyTH repeadaueHi y BIANOBIAHUX 3aKOHAX,
TOJIOXKEHHSAX, CTATYTaX, iHCTPYKIiAX, iHIIMX MPABOBUX aKTaX. IX BCTAHOBIEHHS €
HEOOX1THOIO TEPEeyMOBOIO JUIsl TIOCTABICHHS B MPOBHHY 0CO01 KBaMi(iKyrHOUdOi
O3HAaKH TOPTIBJI JIFOJABMH, IO PO3TIAmA€ThCsA. [Ipu 1bOMYy caMe KpuUMiHaJIbHE
IIPABOIMOPYIIEHHSI BYMHIOETHCA OCOOOI0 came MIISXOM BUKOPUCTaHHS HaJaHUX Il
NIEBHHUX CITY)KOOBHUX MpaB Ta 000B’ A3KiB.

Pazom 13 mmMm ciig TakoX 3a3HA4YMTH, 110 BUYMHEHHS CIY>KO00BOIO 0C000I0
TOPTIBJII JIIOIBMH 0O€3 GUKOPUCMAHHS C8020 CIYHCO08020 CMAHOBUWA BUKITIOYAE
kBamidikamio i ikt 3a 4. 2 ct. 149 KK. ¥V nmaniit curyariii, BUXoAs4u 31 3MICTy
3aKOHY, BHKOPHCTaHHS OCOO0OI0 CIy>KOOBOT'O CTAHOBHILA € CBOEPITHUM CIIOCOOOM
BYMHEHHS TOpriBmi mgoapmu. [Ipu mpomy cimig norogutucs i3 H.®. KysHuernosoro,
kotpa numie: “Konu saxuii-HeOyap, MEHIII HEOE3NMEeUYHUN 3710YMH BUCTYMA€E B SKOCTI
croco0y BYMHEHHS IHIIOrO, OUIBII TSKKOTO 3JI0YMHY, BIH BTpaya€ pHUCH
CaMOCTIMHOTO MisTHHS 1 HE BimoOpa)kaeThCs B KBaTipikaiii 1[bOTO OLIBII TSHKKOTO
snmounny’” [59, c. 149]. Tomy, sk mpaBWIIO, y BUTIAJKY BUMHEHHS CITYy>KOOBOIO 0C0000
TOPTiBJl JIFOABMH 3 BUKOPUCTAHHSM CIIYKOOBOTO CTaHOBHUINA Jii Takoi ocoOu
MTOBHICTIO OXOTUTIOIOTRCA 4. 2 ¢T. 149 KK Ta He BUMararoTh J0AaTKOBOI KBaridikaiii
3a cT. 364 KK (3noBxuBanHs Biafow abo ciyx00BuM cranoBuiiem) uu ct. 365 KK
(mepeBuUIIEHHS BJIAJIN abo CIy>KOOBUX  IOBHOBaXE€Hb MpaliBHUKOM

MIPABOOXOPOHHOTO OPraHy).
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HacuabCcTBOM, fiKe He € HeOe3MeYHUM /ISl >KUTTS Y4 310POB’S MOTEePIiJIOro
YH HOro 0JIM3bKHMX, OXOIUTIOETHCS 3aMMOISTHHS JICTKOTO TUISCHOTO YIIKO/KECHHS, SKE
HE TPU3BEJIO /10 KOPOTKOYACHOT'O PO3JIaay 370poB’s ab0 KOPOTKOYACHOI BTpPATH
Mpane3aaTHOCT], a TAKOK BUYMHEHHS IHIIMX HACWJIBHHUIIBKUX Jid (3aBIaHHS yJapiB,
1no00iB, OOMEXEHHSI YU HE3aKOHHE M030aBJIEHHS BOJII 32 YMOBH, III0 BOHM HE Oynu
HeO0e3NMEeYHUMU JIJISl )KUTTSA YU 370POB’S B MOMEHT 3amojIisiHHs). Taki HaCUJIbHUIIBKI
1ii, BUMHEHI MiJ Yac TOPTIBJI JIIOJbMH, MOBHICTIO OXOIUTIOIOThCA 4.2 cT. 149 KK
VYkpainu ta He TOTpeOyIOTh 10AATKOBOI KBasidhikallii 3a IHIIUMHU CTATTIMU YUHHOTO
KK.

HacuiabcTBO MOXE OyTH 3aCTOCOBAHE SIK JIO CAMOTO MOTEPIIOro, Tak i 70 Horo
omm3pkux. BignosinHo 1o 4. 1 ct. 3 KIIK Ykpainu, 61uszsxi poouui ma unenu cim’i —
IIc YOJIOBIK, JPY)KWHA, OaThbKO, MaTH, BITYMM, MadyXa, CHH, JOYKa, ITaCHHOK,
najadyepka, pimHuiM Opat, pigHa cectpa, aia, 6ada, mpasaia, npadada, BHYK, BHYYKa,
NpaBHYK, NMpPaBHY4YKa, YCHHOBIIOBAY YM YCHHOBJIEHUMW, OMIKYH YH MIKIyBAIbHUK,
oco0a, sika mepeOyBae i OMiKOW ad0 MIKIYBaHHIM, a TaKOX OCOOH, SIKi CIIUJIBHO
IIPOKUBAIOTh, TIOB’A3aH1 CIUILHUM MTOOYTOM 1 MalOTh B3a€EMHI IIpaBa Ta 00O0B’SI3KHU, Y
TOMY YHCIII OCOOM, SIKi CIUIBHO IPOXXKHBAIOTh, aje He MepeOdyBaroTh y IUIIOOI.
BignoBigao nmo c1.1 3akony VYkpainum «IIpo 3acamm 3amoGiraHHs 1 mpoTHail
KOPYMIii», «O1uU3bKi 0cobu — TOIAPYXOKS, AITH, OATbKH, PIAHI OpaTH 1 cecTpH, i,
0aba, OHYKH, YCHHOBIIIOBadi, YCHHOBJICHI, a TaKOX IHIII 0COOM, SIKI CITUIBHO
MIPOXKUBAIOTh, TMOB'sI3aH1 CIIUTLHUM MOOYTOM 1 MarOTh B3a€MHI MpaBa Ta 0OOB'SI3KH 13
cy0'ekToM...». Mu 6auyuMo TEBHI BIAMIHHOCT1 Yy TEPMIHOJIOTIT Ta y MepemiKy 0oci0, 110
BU3HAIOTHCA OJM3BKUMH O0coOamMu a00 OJIM3BKUMHU poaWdYaMu. binbie Toro, »ojeH
HOPMAaTHUBHO-TIPABOBUI aKT HE Ja€ BU3ZHAUEHHS, KOTO MOYKHA BBOKATH «OJIM3bKUMM,
K 1€ BXKMBA€ThCA 3aKkoHOAaBLEM y 4.2 cT. 149 KK VYkpainu. [Ipononyemo yrounutu
TepMmiH Ta B 4. 2 cT. 149 KK Vkpainu 3a3HaunTH: «... MOEAHAHI 3 HACUIBCTBOM, SKE
HE € HeOE3MEYHUM JIJISl KUTTS YU 3I0POB’SI TOTEPHIIOTO YU HOTO OIUZLKUX POOUUIE
abo unenie cim’i...». BinmoBimHe yTOYHEHHS ciifg BHecTH W a0 4.3 cr. 149 KK
VYkpainu: «...TO€HAaHI 3 HACHUJIBCTBOM, HEOE3MEYHUM [IJIs1 JKUTTS abo0 3I0pOB’A

MOTEPIIIOTO YU HOTO OU3bKUX pOOUUI8 aO0 UleHi8 CiMmi... ».
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[Ipu 3’scyBaHH1 TUTaHHS MPO IHTEHCUBHICTh HACUJIBCTBA, UM OyJIO BOHO TaKHUM,
10 HE € HEOE3MEeYHUM JJI KUTTS UM 30POB’ Sl HOTEPHLIOro, HEOOX1THO BUXOJIUTH HE
nuiie 3 GaKTUYHUX HACHIAKIB, a ¥ 3 crocoOy ioro BunHeHHs. Ciij 3a3HAYUTH, 1IO 1
no30aBieHHsT ab0 OOMEXEHHs BOJI CIHiJ BHU3HaBaTU (I3SUYHUM HACHIIbCTBOM.
O6mexeHHs1 a00 M030aBJIEHHS BOJI MOTEPIUIOTO MPU TOPTiBAl JIOJbMHM, SKIIO I J1i
3 00Ky BUHHOTO OYyJM CIPSIMOBaH1 Ha MO30aBJICHHS MOMJIMBOCTI YUHUTH HOMY OIIIp
ab0 TMepemKoJUTH peayizalli yMHUCIy, CHPSIMOBAaHOTO HAa BYMHEHHS TOPTiBIl
JToIbMHU, ctif kBanidikyBatu 3a 4. 2 cT. 149 KK Ykpainu.

Ilorpo3a 3acTocyBanHsl (Pi3MUHOI0 HACHJILCTBA, SIKE HE € HEOE3NMEUHUM ISt
KHUTTS 9H 3JI0POB’Sl TIOTEPIIJIOT0 YK HOTo OJM3BKUX, B TEOPii KPUMIHAIBHOTO MpaBa
PO3TISAAAETHCS K TPOSB TICHXIYHOTO HACWILCTBA. [lil TICMXiYHUM HACHIBCTBOM
pPO3YyMIIOTh CYCHUIbHO HeOe3leyHy, MNpPOTUIpPAaBHY [il0 Ha TMCHUXIYHY cdepy
(MACTPYKTYpY) JIOAWHHM, 110 € a00 KIHLEBOIO METOIO Jiii BUHHOTO, a00 «3aco00M»
OoOME)XEHHSI YM TPHUTHIYCHHS BOJII MOTEPIJIOro 1 MPUMYIIEHHS HOTO JI0 MEBHOI —
MIaCHBHOI UM aKTUBHOI — MmoBeAIHKH [97, ¢. 27].

[lorpo3a ¢i3UYHUM HACHIBCTBOM, SIKE€ HE € HEOE3MEUYHUM JMJIA SKUTTA YU
3I0POB’Sl MOTEPIIJIOTO YW HOro ONM3bKUX, SK CIOCIO BUMHEHHS TOPTIBII JIIOJBMH
CTAaHOBUTH IIJIBUIICHY CYCIUIBHY HEO0E3MeYHICTh, OCKUJIBKH BOHA 37]aTHA TPAHHUYHO
OOMEXHUTH BOJIIO TOTEPHIJIOr0 3 HAJAaHHSA OINOPY IMIOAO i BUHHHUX, a TaKOXK
BHCTYIIA€ CIIOCOOOM TPHUMYIIYBaHHS XEPTBU 1O TEBHOI, HEOOXITHOI 3JTOYMHIIM,
MOBEAIHKMA, BUKOHYIOUM TUM CAMHM y CTPYKTYpi 3JIOYMHHOTO TOCSTAHHS Ty CaMmy
podib, o i (i3uaHe HacuabeTBO [19, c. 193].

[Icuxiyae HACMIBCTBO Y (hOpPMI MOTPO3H MOKE OYTH BUPAKEHO CIOBECHO (YCHO
91 [MHUCHMOBO), 32 JIOIIOMOT'OK0 JIEMOHCTpaIlii 30poi, AiIMH, )KeCTaMH, a TAKOX CaMOIO
00CTaHOBKOIO BUMHEHHS KPUMIHAIBLHOTO TMpaBomopymieHHs. [Ipu BunHEeHHI TOPriBii
JTIOAPMU HANOUIBII TOMUPEHUMH (QopMaMu TMOTPO3 BHUCTYMAKOThH YCHA CIIOBECHA
Morpo3a, BYMHIOBAHA 3a JOMOMOTIOI0 JKECTIB, 1 IOrpo3a, SKa CYHPOBOJKYETHCS
JIEMOHCTpAII€0 30POi UM MPEAMETIB, 11O ii 3aMIHIOIOTh.

CrnoBecHa 1norpo3sa nepeadayae MCUXiuHe HaCUIIbCTBO, BUPAXKEHE YCHO Y (opMi

0e3nocepeTHbOr0 3BEpPHEHHSI BUHHOIO a0 notepmiioro. Ilorpo3a, BumMHIOBaHa 3a
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JOTIOMOTO0 KECTIB, Mepeadavae Takl Ail BUHHOTO, K1 CTBOPIOIOTH y MOTEPHIIOrO
BpPa)KEHHS LIJIKOM PEaJIbHOIO MOCATAHHS Ha MOro KUTTS, 3/I0pOB'A Ta iHII1 Onara [65,
c. 17]. ¥V takiil cuTyauii NCUXiYHE HACUJIBCTBO BUPAXAETHCS B PI3HUX KECTAX,
HANPUKIAI, TEMOHCTpAIIil KyJaKiB, MOTPOXKYIOUHX KECTax TOIIO.

HaiiGinpiy HeOe3neky cepe morpo3, 3aCTOCOBYBAaHUX IIPU TOPTIBII1 JIOJIBMHU, €
Morpo3a, W0 CYMNPOBOKYEThCSA JAEMOHCTpallieto 30poi abo mnpeaMeriB, 00 il
3aMiHIOIOTh. Taka morpo3a 3Ha4HO MIJCWIIOE BIUIMB HA MOTEPHUIOrO, B pe3yJbTaTi
Yoro MOro BoJisi B OUIBIIOCTI BUMAJAKIB FPAHUYHO OOMEXKYETHCS, MPUTHIYYETHCS. 3
METOI0 TOCHJICHHS e(EeKTHMBHOCTI TCHUXIYHOTO BIUIMBY, IIO CIPaBISETHCS Ha
MIOTEPITIIOT0, YaCTO BUHHHI 3aCTOCOBYE HE OJHMH, a KiIbKa BUJIIB TIOTPO3 OJHOYACHO.
Hanpuknan, morpo3a TpuW BYMHEHHI TOPTIBII JIFOABMH, BHPaXKEHA YCHO, MOXKE
CYINPOBOJIXKYBATUCS KeCTaMu a00 IEMOHCTPALII€l0 30poi.

KpiMm Toro, y cmeuianbHiii JiTepaTypi CHpaBeIMBO 3BEPTAEThCS yBara Ha
3HAUEHHs OOCTAaHOBKM BUMHEHHS 3JI0YMHY MPU 3aCTOCYBaHHI MOTPO3U HACUIBCTBOM
[117, c. 44]. Taka oOcTaHOBKa MOKE€ MaTH MiICIie, 30KpeMa, TPy BUMHEHHI BUMHEHHI
KPUMIHAJIBHOTO TIPABOINOPYIICHHS Yy OE3JIIOAHUX MICHSX, KOJU SIBHA HEPIBHICTH
(GI3MYHUX CHJI BUHHOTO 1 TOTEPILIOr0 HACTUIBKH OYEBU/IHA, 110 CTPAX 33 CBOE KUTTS
YH 37I0POB’ Sl BUKJIFOYAE MOXKIIUBICTD JIJII OCOOH, SIKY 3aXOTUTIOIOTh, YAHUTH OTIIP.

[lcuxiyHe HACWUIBCTBO IMPH BUYMHEHHI TOPTIBII JIIOABMH IOJISITAE B TOTPO31 3
OOKy BHMHHOTO 3aCTOCYyBaTH JO TNOTepmiioro abo HWoro OJM3bKUX, (IZUYIHOTO
HAaCHJIbCTBA, SIKE HE € HEOC3MEUHUM JIUIS J)KUTTS YU 3710pOB’s morepniaoro (4.2 cr. 149
KK Vkpainm). Tlorposza xapakTepus3yeTbCs 3arpo30l0 CHPUYHHEHHS MOTEPIIIOMY
¢i3uuHOTO 6010, HAHECEHH1 YAapiB, MOOUTTI, 0OMeKeHH] a00 T030aBICHH] BOJII.

B ropunnuniii miTepatypi BUPINICHHS MUTaHHS PO KBaTi(iKaIito A1l 3TOYUHII,
MOB’SI3aHUX 13 3aCTOCYBAaHHSAM IICHXIYHOTO HACWIIBCTBA, BHUPINIYIOTHCSA TMO-PI3HOMY.
JI. J1. l'ayxman Bkazye, 1o KBamidikaiis Aiii 0cOOM 3aJIe)KUTh BiJl TOTO, Yu Oyia Taka
norpo3sa crnpuitHaTa notepnuium [21, ¢.22-23]. Ilorpo3sa, He cipuitHATa 0CO0010, KN
BOHA a/IpecoBaHa, a00 CTIIPUITHATA SIK HE31HCHEHHA, HE MOXKE MPUMYCHUTH 10 YOTOCh.
Ha ne aprymenToBano Bianosigae I'. K. Koctpos, sikuii 3a3Haudae, 110 32 TAKUX YMOB

BUXOAUTH JUlIE 3 PaKkTy CIPUUHATTS NOTrPO3U NOTEPIUIUM, 03HAYajI0 O BUPIIIYBAaTH
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NUTaHHS PO  XapakTep  KPUMIHAJIBHOTO  MPABONOPYIIEHHS 1  CTYIIHb
BIJIMOBIAAIbHOCTI BUHHOTO B 3aJIEKHOCTI BiJ BHIaAkoBHX oOctaBuH [49, c. 9-10].
[lorpo3a 3acTocyBaHHS HACWJIbCTBA TOBMHHAa OYTH [IMCHOIO 1 pPEAJBbHOIO.
OOOB’SI3KOBUM € BCTAHOBJEHHS TOro (akry, 0 Tmorpo3a Oyna HACTUIbKU
CEpHO3HOI0, PEaTbHOI0 1 KOHKPETHOO, 1[0 BOHA MPUYIIWIIA BOJIO MOTEPHIIOro 10
OTOpY 1 3MyCHJIa HOTO MOKEPTBYBATH CBOEI0 OCOOMCTOIO HEIOTOPKAHHICTIO.

[Tpu BU3HAUYEHHI IHKPUMIHYIOYOTO 3HAYCHHSI MOTPO3H, CJIiJ 3BEPHYTH yBary Ha
OCOOJIMBOCTI TICUXIYHOTO CTaBJICHHS 3JIOYMHIIA JO BHUCIOBJICHOI HUM HEBHU3HAUYCHOT
norpo3u. ToOTO CiiJi BCTAHOBHTH, YM Oa)kaB 3JIOYMHEIh BUKJIMKATH MOOOIOBAHHS Y
notepriioro. Sk 3a3Hagae 0. B. baymin, iHme pimieHHs HE BiANOBigae
3akpimieHomy B cr. 62 Koucrutymii Ykpainm 1 4. 2 cr. 2 KK npunmumy
«cy0’ekTUBHOTO cTaBiIeHH» [8, . 33]. ¥V cBoro uepry, I. B. Camomnienko Harosonmye,
o Takl 00’€KTHMBHI OOCTaBMHU SK: OOCTaHOBKA, CIOCIO, MiCIle, Yac Ta IHIII €
AKICHIMH O3HAKAMH JIisIHHS, NPEIMETOM YCBIIOMIICHHS yMHCITy 3JI0YHHIS. Moro
CBIJIOMICTIO OXOILUTIOEThCS (DaKT TOro, sk Oyae chopuifHATa TOAIOHA morpo3a
noteprinnM. Llei kpuTepiil Mae repeBary npHu KOHKYPEHIIii MK CIIPSMOBAHICTIO Jii
BUHHOTO 1 Cy0’€KTHBHOIO iX OIiHKOIO motepmimuMm [115, ¢. 58-59].

Mu mintpumyemo aymky O. . JliTpix, sika BKa3ye, M0 y BUMAIKaX KOJIU MPHU
PO3CIiayBaHHI KPUMIHAIBHOI CIPaBH HEMOXJIMBO BCTAHOBUTH CTYIIIHBb 3amoIisTHOT
IIKOAW TIPM TaKUX TIOTpo3axX, TO BUYMHEHE CJiJg KBamipikyBaTH Ha KOPHUCTH

0OBHHYBAaU€HOTO, BUXOJIAYH 3 MPE3yMIIIii HeBUHYBaTOCT [27, c. 115].

3.2. KpumiHa/ibHO-IPABOBHII aHATI3 0C00JIMBO KBAJTi(IKyIOUMX O03HAK
ToprisJii JroabMu (4. 3 cT. 149 KK Ykpainn)
Ocob6nuBo kBami(hiKylOUMMHU O3HaKaMH TOPTIBII JIOAbMHU € Jii, mepemadaueHi
JacTHHAMHU Tepioto abo apyroro ct. 149 KK, BunneHi:
1) 010 HEMOBHONITHHOTO HOTO OaThbKaMH, YCHHOBHTEISMH, OIIKYHAMH YU
MIKTyBaJIbHUKaAMU,
2) abo BYMHEHI IOJI0 MAJIOJIITHHOTO,

3) abo opraHi3oBaHOIO IPYIIO0,
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4) abo moemHaHI 3 HACHIBCTBOM, HEOE3MEYHUM ISl KUTTS abo 370pOB’s
MOTEPHUIOTO UM HOTO OJIU3BKUX,

5) abo 3 MOrpo3010 3aCTOCYBaHHS TAKOI'O HACHIILCTBA,

6) a0o AKIO BOHU CIIPUIMHUIN TSHKKI HACTIIKH.

BuuHeHHs TOpPTiBII JIOABMH MO0 HEMOBHOJITHBOIO i#HOro OaTbKaMH,
YCHHOBHUTEJISAMH, ONMIKYHAMH YH MiKJIYBaJbHHUKAMH BHMAara€ BCTAHOBJICHHS
CHEIAIbHOIO CY0’€KTa KPUMIHAIBHOTO TMPABOMOPYIIEHHS — 1€ MOXe OyTu
BUKJIFOYHO 0c00a, sika BKazaHa B aucno3uilii 4. 3 cT. 149 KK Vkpainu. fAkmio taki gii
BUMHEH1 3arajJilbHUM Cy0’€KTOM, BIJIMOBIJAJIbHICT, HacTae 3a 4.2 cr. 149 KK
AmnarizoBana o3Haka 3’sBunacs B KK BigHOCHO He1aBHO, BHeceHa 3aKOHOM YKpaiHu
Ne 2539-VIII Bix 6 Bepecus 2018 poky «lIpo BHeceHHs 3MiHM A0 ctarti 149
KpuminanpHoro kojaekcy VYkpaiHM 100 TPHUBEJASHHS Y BIINOBIIHICT 3
MDKHapoJIHUMU cTangapTamuy. llle Ha etam oOroBopeHHs 1151 0COOIMBO OOTSKYIOUYA
oOcTaBMHA BUKJIMKAJA Psij] 3aliepeueHb Ta nmorpedyBaja yrouyHeHHs. BBaxkaemo Taky
00CTaBUHY «3alBOIOY, TPOIIOHYEMO BUKIIOYUTH ii 3 TEKCTY 3aKOHY, OCKUIBKH 4. 2 CT.
149 KK Bxe MICTUTh OOTSKYHO4Y O3HaKy — BUYMHEHHS KPUMIHAJIBHOTO
IPaBOMOPYIIEHHS IMOAO HEMOBHOJITHROTO. Ilepenmik cmemiaabHUX Cy0’€KTIiB
KPUMIHAIBHOTO TIPABOIOPYIICHHS € 3aiiBUM. BBakaemo, 110 BiH, KpiM TOTO, € HE
noBHUM. Jlo TOrO K, Cya MOKE BpaxyBaTH pOJWHHI abo0 OJM3bKI 3B’SI3KH
MOTEPITUIOro SK 00CTaBUHY, IO IMOCHIIIOE TIOKapaHHS B MEXaX CaHKIIi 4. 2 cT. 149

BunHEHHS TOPTiBIi JIIOARMHU 1100 MAJIOJITHBOIO TIepe0adae, 1Mo NoTePIUIM
BHCTyIae ocoba, mo He gocsaria l4-piuHoro Biky. Llg ocobGmauBo kBamidikyroda
O3HAKa HasBHA TOJi, KOJIM BUHHUMA OCTOBIPHO 3HAaB, IO MOTEPHUIHNA € MAJOJITHIM,
ado0 mpunyckaB Ie, abo 3a oOCTaBUHAMU CHOpaBU MOBUHEH OyB 1 MIr 1€
ycBimommooBatu. OpHak Take (opmyntoBaHHS, Ha HANly AYMKY, € HE 30BCIM
KOPEKTHUM, OCKIJIBKH JOIMyCKae HEOOepeKHE CTaBICHHS 1O O3HAaK YMHCHOTO
KPUMIHAJIBHOTO MPABOMOPYIIEHHS, IO B KPUMIHAJIBHOMY TMpaBl BBaXKA€TbCS
HEMPUITYCTUMHUM.  BiIbIl KOpEeKTHUM 1 BipHUM Oysio O BKa3aTh Ha 3aBiJIOMICTh

cy0’ekTa, 110 nepeadadae YiTKe YCBIIOMJICHHS HUM BIKY moTepmiigoi ocoou. Tomy
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OPOMOHYEMO JOTMOBHUTH JaHy O3HaKy Ta BKa3aTH «...IIOJO  3d8i00MO
MaJOJITHBOTO...». BinmoBinHe yrouHeHHs ciig 3pooutn 1 y 4. 2 cr. 149 KK:
«...1I0J0 3a68i00MO HETIOBHOJITHBOTO. ..>»

Topriis J10AbMH, BUNHEHA OPraHi3oBaHoI0 rpynow. [IoHATTS opraHi3oBaHOi
rpynu Mictuth 4. 3 cr. 28 KK: “ KpumiHaibHe npaBONOPYIIEHHS BU3HAETHCS
BYMHEHUM OpPraHi30BaHOIO TPYMOI0, SKIIO B MOro roTyBaHHI ab00 BUMHEHHI Opaiu
y4acTh JieKuibka oci0 (Tpu 1 Ouiblie), SIKi MOMEpPeJHbO 30praHi3yBalMcs y CTiilke
00’ eHaHHS JUIsl BYMHEHHS LbOTO Ta 1HIIOTO (IHIIMX) KPUMIHAIBHUX MPABONPYIIEHB,
00’ eAHAaHUX €AMHUM TUIAHOM 3 PO3MOAUIOM (DYHKLIM YYaCHUKIB IPYINH, CIIPSIMOBAHUX
Ha JIOCSITHEHHS IIhOTO IUTaHYy, BiJOMOTO BCIiM y4acHWKam rpymnu”. lle moHATTS i
MOKJIa/IeHE B OCHOBY 3MICTY 0COOJIMBO KBaTi(hiKyIOUOi 03HAKH, [0 aHATI3YEThCS.

Jlns mocraBieHHs B npoBuHY oco0i 4. 3 cT. 149 KK 3a 03Hakor BUMHEHHS
KPUMIHAJIEHOTO TPABOTIOPYIIEHHS OPraHi30BaHOI TPYNOK CIifi YCTAaHOBHTH 6Ci
O3HAaKU OpraHizoBaHoi Tpymu, Io mepeadadedHi B 4. 3 cT. 149 KK. Came num
BIJIPI3HAETHCS BUMHEHHS TOPTIBJII JIIOJBMHU 3a TMOINEPETHBOI0 3MOBOIO T'PYIOK 0Ci0
B/l BUMHEHHS TOPTIBJIl JIIOJBMHU OpraHizoBaHow rpymnow. I[lpum 1mwomy mis
kBaidikallii i 4WieHIB OpraHi3oBaHOI rpynu HE Mae 3HA4YCHHs, sKi came fii, 110
MICTATHh y cO01 O3HAKW CKJIaJy TOPTiBII JIFOJbMHU, HUMU BUKOHYBaywmcs [77, c. 352;
132, c. 30].

SIK10 TOPriBis JIOJBMH MOETHAHA 3 HACWJIBCTBOM, HeOe3MeUHUM /IJIsl JKUTTH
a00 370pOB’fl MOTEPMIJIOro 4 Horo GJU3bKHMX, a00 3 MOTPO30I0 3aCTOCYBaHHS
TAKOTO HACWJIBbCTBA, BIAMOBiMaIbHICTE HacTae Ha 4. 3 cT. 149 KK VYkpainu Tta
nonatkoBoi kBamidikamii 3a iHmumu crartamu KK VYkpainu, mo mepenbavarorh
BIJIMOBIJABHICTS 32 KPHUMIHAIBHI TMPABOINPYIIEHHS TPOTH 370pOB’S 0cOoOH, HE
notpedye. OMHAK CIIiJT BCTAHOBUTH MEXKi1 (D I3MYHOTO HACHIIBCTBA, IO € HEOC3IECUHUM
JUTSL SKUTTS 200 3710pOB’ S MOTEPILI0T OCOOH.

CynoBa mpakTHKa BHUXOAMTH 3 TOTO, 110 HEOE3MeyHe AJs KUTTA YU 370POB'S
HAaCUJIbCTBO — II€ YMHUCHE 3aMOAISIHHS MOTEPIUIOMY JIETKOTO TUIECHOTO YIIKOJKEHHS,
II0 CIOPUYMHWIO KOPOTKOYAaCHHM po3naj 310poB'sl ab0 HE3HAuyHy BTpaTy

Mpare3/1aTHOCTI, CEPEIHhOT TAKKOCTI a00 TSHKKE TUIECHE YIITKOKCHHS, a TAKOXK 1HIII
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HAaCWJIBHUIBKI /11, IKI HE MPU3BEIU 10 BKa3aHUX HACIHIJIKIB, aje Oyau HeOe3NeuHuMuU
JUTSI J)KUTTS 94 37I0POB'St B MOMEHT iX BUMHEHHs. [0 HUX CITiJ BiTHOCHTH, 30KpeMa, i
HACWJIBCTBO, IO MPHU3BEJIO JO BTPATH CBIJOMOCTI YM Majio0 XapaKTep MOpPIYBaHHS,
MPUAYIICHHS 3a MU0, CKUJAHHS 3 BHCOTH, 3aCTOCYBAHHS EJIEKTPOCTPYMY, 30poi,
crieniagbHuX 3HapsiAb Toto [105].

3acTocyBaHHS J0 TOTepmijoro 0€3 Woro 3rojJu HAPKOTUYHUX 3ac00iB,
NICUXOTPOIHUX, OTPYHHHUX YU CHJIBHOIIOYKX PEYOBUH (Ta31B) MOTPIOHO PO3IIISATH
SIK HACHJIBCTBO 1 3aJICKHO BiJ TOTO, OyJI0 BOHO HEOE3MEUHUM JJIsl )KUTTS 200 370pOB's
g He Oyno, kBamipikyBaTu Taki aii 3a 4.2 c1. 149 KK a6o 3a 4.3 ct. 149 KK. Skmo
3aCTOCYBaHHS TaKUX 3aco0iB Oysio HEOE3NMCYHMM JUIS JKUTTS YH 370pPOB'S
MOTEPILIOro, aje He MPU3BEIIO JI0 3aIOISTHHS JIETKOTO TUIECHOTO YIIKOJKCHHS, 1110
CIPHYMHUIO  KOPOTKOYACHHMHA  po3iaa  370poB'S ab0  HE3HAUYHy  BTpaTy
npare3aaTHOCTI, CEPEIHbOI TSHKKOCTI UM TSHKKOTO TUISCHOTO YIIKO/KCHHS, BUNHEHE
HajexkuTh KBadidikyBatu 3a 4.3 cr. 149 KK nwume 3a ymoBHM, mo BuHHaA ocoOa
YCBIJIOMJTIOBaJIa MOXKJIUBICTb 3aMIOISTHHS OYb-IKOTO 13 ITUX HACII/IKIB.

BuuHeHHs TOpriBii JIOJbMHU, SIKIIO BOHA CHPUYMHWIA TSAXKKI HACTIAKM.
Buxopucranuii 3akonomaBmemM y 4. 3 cr. 149 KK Ttepmin “Tskki Hacmiaku”
BITHOCHUTBCS JI0 TaK 3BaHMX OIIHOYHMX IMOHATH y TpaBi. Sk cnpaepmBo nuiie JI.M.
KpuBouenko, cnemudika OIIHOYHUX TOHATH TIOJIATa€E B TOMY, IO “‘TIpU
dbopMyIIFOBaHHI TAaKOro IMOHATTS B 3aKOHI, 3aKOHOJIaBEIlb HE PO3KPHUBAE ITOBHICTIO
Woro 3MiICT, BIH Ha3WBa€ JHIIE OAWH a00 [OEeKUIbKAa HaHOUIBII 3arajJibHUX
BJIACTUBOCTEH, SIKi BUPAKAIOTh OCHOBHUH 3MICT KJ1acy 00’ €KTUBHHX SIBUII, HAJIAI0UU
MPaBO3aCTOCOBUMM OpraHaM IpaBo, MO-TIEpIe, BU3HAYATH 00’€M IhOTO KIacy, Io-
JpyTe, PO3KPUBATU 3MICT CAMOTO JTAHOTO B 3aKOHI TIOHATTS BiTOOPaKEHHSM 1HIIUX
cyrreBux o3HaK’ [50, c.35-36]. 3MICT OIIHOYHUX TMOHATH HE KOHKPETU3YETHCS B
HOPMATUBHMX aKTaX. IX KOHKpeTM3allis 3/iiCHIOEThCA B TPOIECi 3aCTOCYBAHHS
3aKOHY J0 KOHKPETHOTO KUTTEBOTO (haKTy depe3 OIIHKY MOTro CyTTEBHX O3HAK Ta X

BIIMOBIIHOCTI TOMY HaMOUIbIII 3arajbHOMY, 1110 copMyibOBaHe B 3aKoHi [50, c. 35-

36].
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B Hayui kpuMiHanbHOrO mpaBa A0 TIAYMAu€HHS MOHATTA «TSKKI HACIIJIKH»
MIAXONATh MO-PI3HOMY, MPOTE JIeII0 OOMEXKEHO, OCKUIbKM OJIHI HayKOBIIl
MPUAUIAIOTE yBary JHUIIE TIEBHUM O3HAKaM JOCIIKYBAaHOTO TIOHSATTS, HATOMICTh
IHII1 BKa3ylOTh, L0 «TSHKKI HACHIAKU» NUISATal0OTh KOHKpPETU3alii y KOXHOMY
okpemomy Bunaaky. Tak, B.M. KynpsiBiieB cTBepaxye, 0 BU3HAHHSA HACIIIKIB
TSKKAM «... € IUTAaHHAM (DaKTy», a «BCTAHOBJIEHHS PO3MIPY HACHIAKIB Ta OLIHKA X
MOPIBHSIIBHOI TSHKKOCT1 BITHOCUTBHCS 10 KoMmmeTeHIi cyay» [58, c. 173]. Takoi x
NO3ULli IPUTPUMYEThCS 1€ psia Takux BueHux sk M.I. I[lanos [54, c. 117], A.C.
KonctssatunoB [47, c. 68] ta iHmi. HatomicTe, 1HIN NPEeACTABHUKUA KPUMIHAIBHO-
NPABOBOI JIOKTPUHHU, HE PO3KPHUBAIOYM 3MICTY JOCIHIKYBAaHOTO MOHATTS, YacTO
3BEPTAIOTHCS IO HOTO 00CATY 1 BITHOCATH JO HUX: JIFOJACHKI JKEPTBH, MO30aBICHHS
KUTTS OCOOM, 3alOAiSHHSA TSOKKHUX TUIGCHHX VIIKOJDKEHb, 3alOJiSHHS JIETKHX
TIJIECHUX YIIKOJKEHb OaraThboM 0co0aM, 3HauHa MaifHOBa IIKOJa, 3aru0eib BEIUKOT
KUTBKOCTI TBapUH, MAacOBE 3aXBOPIOBAHHS JIIO/I€H, 3HUIIICHHS BEJIMKHUX IO JIICOBUX
MAacHBIB, TPHUMYCOBE 3BUIBHEHHS 3 pOOOTH BETUKOI KUIBKOCTI 0ci0, MacoBi
3aBOPYIIEHHS, CepHO3Ha IIKoIa Oe3nerl Bichbk Ta iHmi [62, 229; 60, c. 190; 100, c.
38].

BusHauaroun MHOHATTS «TSDKKI HACIIAKH» HEOOXIAHO BHUXOIMUTH 13 TOrO, IO
BOHH € OJIHMM 13 BHJIIB CYCHUIbHO HEOE3MEYHMX HACIHIJKIB, SKI Y KPUMIHAJIBHO-
NpaBOBi JiTepaTypi TpakTyroTbcs mo-pizHOMY. Tak, A.C. MixiiH, po3risnanuu
3JI0YMHHI HACTIJKH, K €JIEMEHT CKJIaly KpUMIHAILHOTO MPABOMOPYIIIEHHS, 3a3HaYaE,
0 MiJ TaKUM CIiJ PO3YMITH CYCHITBHO IIKIAJIUBI 3MIHM HE Yy OYyIb-SIKOMY
OXOPOHIOBAHOMY KPHUMIHAJIBPHUM 3aKOHOM 00’€KTi, a came y 00’€KTi MOCSATaHHS —
«HACIJIOK SK TakWd HE MOKHa co0i ysaBUTH Oe3 00’ekrta 1 0Oarato B YOMY
BH3HAYAETHCA 00’ €kTOM 3710umMHY» [73, c.11]. Cxoxoi nymku npurpumyetbes, I1.C.
bep3in, sikuii 3a3Ha4ae, 10 i CyCIUTbHO-HEOE3MEYHUMHU HACTIIKAMU CII1T pO3YMITH
IIKIJUTABI 3MIHK B 00’ €KTI TIOCSITAHHS Y MaTepialibHIM 4yu HemaTepianbHiid Gopmi [9,
c. 6]. Haromicts, M.I. TlaHOB cTBepIkKye, 1O CYCHUJIbHO HEOE3MEYHI HACTIIKU

MOKHA BHU3HAYUTH, K IIKOAY (30MTOK), IO 3alOMIIOEThCA 3JII0YMHHUM JISHHAM
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CYCIUIbHUM BIIHOCHHAaM, OXOPOHIOBaHUM KPHMIHAJIBHUM 3aKOHOM, a00 SIK peasibHy
HeOe3MneKy (3arpo3y) 3anoAissHHs Takoi mkoau [54, c. 116].

B Hayii KpuMiHaJILHOTO MpaBa HE BUKJIMKAE 3alepeueHb TOM (PakT, MO TIKKI
HACIIJKU € OJIHUM 13 PI3HOBHU/IIB CYCIUIbHO-HeOe3nmeunux Hacninkis [70, c. 57], ski
KOHKPETHO Ha3MBaIOThCA 1 po3mnpoBytoThes B cTarTi OcobnuBoi yactunu KK, abo
MO3HAYAIOTHCS 32 JOMOMOTrOI0 OL[IHOYHUX TEPMIHIB «TSIXKKI HACIIJIKH», «OCOOIHUBO
TSDKKI HACHIIKW» YU «IHIN TsDKK1 Hacmiaku» [57, ¢. 107]. Ak Bkasye P.I.JIemexa,
NPAaBWIBHICTh 3alPOMOHOBAHOI TMO3UIII OYEBUAHA, OCKUIBKA Psi  CYCHUIbHO
HeOe3MeYHNX HACIAKIB BU3HAHO TSKKUMH 0€3M0CepeIHbO Y KPUMIHAILHOMY 3aKOHI,
a X BWJAUIGHHS MOXIIMBE 3a JOTMOMOIOI0 JIOTIYHOTO TJIYMau€HHS HOPM B SIKHUX
BUKOPHUCTOBY€ETHCS BKA31BKA HA HACTAHHA «IHIIUX TSHKKUX HACTIIKIBY.

B cBoto yepry, He 3HAXOAUTh OJJHO3HAYHOT'O BUPIIICHHS MUTAHHS MPO TE, SIKOTO
XapakTepy Ta CTYIEHS IIKOJIY OXOIUTIOE€ TMOHATTA «TsDKKI Hachmigku» [66, c. 3]. 3
IILOTO MPHUBOAY Yy Teopii KPpUMIHAIBHOTO MpaBa BHAUISIOTH KUIbKa MigXomiB. Tak,
NEepIINiA 3BOJAUTHCS A0 TOTO, IO «TSHKKI HACTIAKKY» CHPUYUHAIOTH JHIIE (PI3UUHY
mKoAy (CMEpTh MOTEPIIOro, TsXKKa XBopoba, Toro) [54, c. 59; 76, c. 328; 78, c.
298]. Inmmmii mojsrae B TOMY, IO i JOCHIPKYBAHHM TIOHATTSAM HEOOX1THO
PO3YMITH 3aIOAISSHHS TMOTEPHUIOMY SIK (PiI3MYHOI MIKOIM, TaK 1 MaTepiaibHOT (TSKK1
TIJIECHI YIIKOJKEHHS ab0 CMepTh, MOBEICHHS HOTO J0 CaMOry0CTBa, CIIPUYMHEHHS
MarepiaJbHUX 30WTKIB, SAKI Yy ABICTI ITATAECAT 1 OUIbIIE pa3iB NEPEBUITYIOTH

HEOTOJaTKOBAHUM MIHIMYM JIOXOIB TPOMAJsIH, PO3BaJI AISUIBHOCTI MIAMPUEMCTBA,

JIIOJICBKI JKEePTBH, TOIIO) [76, c. 1217; 55, ¢. 196; 114, c. 441; 120, c. 368; 111, c.
127].

B cBoro yepry, Tpetiit miaxiJ 3BOJAUTHCA 10 TOTO, IO «TSHXKK1 HACTIIKU» MOXYTh
MOJIATATH y MartepiaibpHid, (I3WMYHIA Ta MOpanbHIM mKofi, Tomo [78, c. 841].
30kpema, 10 HUX MPOTIOHYIOTh BIAHOCUTH 3aITOISTHHS TSOHKKUX TIICCHUX YIITKOIKCHD
OIHIA abo0 KUILKOM oco0aM, 3ajIMIICHHS JIoAeil 0e3 »kumia abo 3aco0iB 10
ICHYBaHHS, CEpPEIHbOI TSHKKOCTI TUICCHUX YIIKOMKEHb JBOM 1 OLIbIIe ocodam,

BUBEJCHHS 3 JIaJly MOBHICTIO a00 Ha TPUBAIMI 4Yac Ba}JIMBUX CIOPYJ, TEXHIKH,
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TpUBajJ€ TMPUIMHEHHA abo Je3opradizauis poOOTH MIANPUEMCTB, YCTAHOB,
opraHizanii Tomo. Y Teopili KpUMIHAJIBHOTO MpaBa BUPAXKEHUU M€ W MIIXII, SKUM
MOJIATAE 'y TOMY, IO TSDKKI HACTIIKKM MOXXYTh BHUPaKATHCS JIMIIE y CIPUYUHEHI
MaTepialibHOI IKO/H, a CaMe y CIPUYMHEHHI BEJIMKOI MaTepialbHO1 IKOU, 1ICTOTHOT
mkoau tomo [120, c. 328].

Bunaerncs, 1o ko)KHa 13 pO3MJISSHYTUX TO3HUINM 3acClyrOBYE Ha yBary, mpoTe
KOJIHIM YWUHOM HE CIPOMOYKHA PO3KPHUTH 3MICT TOHSTTS «TsDKKI Haciimku» (He
BUJUISIOTBCA T1 CYTTEBI O3HAKH, $KI HOMY MpUTaMaHHl), aJ)Ke B HUX 3MICT
JOCIIPKYBAHOTO TOHATTS HAMararoThCs PO3KPHTH HUISIXOM IX KOHKpeTh3allii 3a
XapaKTEepOM Ta CTYIIEHEM CYCIUJIBHOT He0e3MeUHOCT], 00 NMUIIXOM iX KOHKpeTH3aIlii
y KOHKpETHIH cutyamii (y paMKax KOHKPETHOTO CKJIaay KPHMIHAJIBHOTO
NPABOIOPYIIEHHS ), 110, B CBOIO Yepry, IIBUJIIC CTOCYETHCS BCTAHOBIICHHS OOCSTY
MOHATTS (BU3HAUCHHS KJIacy MPEIMETIB, SKUM BJIACTHBI O3HAKM 3aikcoBaH1 JaHUM
MOHATTSIM) [66, c.3].

[linTpuMy€eMO TO3UIII0 HAYKOBIB, SIKI BKa3ylOTh, IO TOHATTS «TSKKI
HACNIJIKWY MIAJSAraE KOHKPETH3alii y KOXXKHOMY OKpeMOMYy BHUManKy. B okpemux
Bunagkax y KK VYkpaiHu TsOKKi HaclmigKd € JOCTaTHBO YITKO BH3HAYEHI 1 HE
noTpeOyIoTh KOHKpeTH3alii. TakoX, MOXeMO YacTKOBO MOTOIUTHCH 3 OKPEMHUMHU
BYCHUMH SIK1 BBAXKAIOTh, IO TMOHATTS «TSDKKI HACTIAKU» OXOIUTIOE CIPUYMHEHHS
IIIKOJM PI3HOTO XapaKTepy Ta CTYNEHS TSHKKOCTI [66, ¢. 3]. Y Takux BUNagkax cyaoBa
MIpaKkTHKa CUpaeThes Ha nosnokeHHs [loctanoB mienymy BCY, B IKUX 3HOBY K Taku
MPOBOJUTHCS KOHKPETH3AIlis 1X 3MICTY y KOXKHIM OKpemii cuTyallii, Ta HaBOJUTHCS
MpUOTM3HUIA TIepeNTiK HACTIAKIB, SKi MOXHA BIIHECTH A0 TSKKUX, a y3arajibHEHE
yHiBEpCaIbHE BU3HAUCHHS BiJICYTHE.

B6adaerbcs, mo 10 TSHKKHX HACTIAKIB TOPTiBIi JIFOABMH B KOHTEKCTI 4. 3 CT.
149 KK cnig BimHecTH HACTaHHS CMEPTI MOTEPIIOi 0coOH, i camoryOcTBO, TSKKA
XBOp00a, 3amomisiHHS TSHKKOTO TUIECHOTO YIIKO/KCHHS, 3alOAisTHHS MAaiHOBO1
IIKOJM Y BEJIMKUX YU OCOOJMBO BEIUKHUX po3Mipax [76, c. 356]. [Homi n0 TSHKKUX
HACIIJKIB TPOMOHYIOTh BIAHOCUTH M CEPEeIHbOI TSKKOCTI TUIECHI YIIKOJKEHHS,

3rBAJITYBaHHS, 3apa)KCHHS BEHEPUYHOIO XBOPOOOI0 UM BIPYCOM IMYHOAEDIIUTY,
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MOpJlyBaHHs, KaTyBaHHS, 3arOCTPEHHs B MOTEPILIOr0 XBOPOOHW, IO ICHYBajda J0
BUYMHEHHS KPUMIHAJIHHOTO MPABOMOPYIIICHHS, CAMOTYOCTBO UM TSKKE 3aXBOPIOBAHHS
ponuyiB, ONU3BKUX MOTEPHUIOro, CHPUYMHEHHS TSKKOI IIKOAW 370pOB’I0 co01
caMOMy MOTEPIUIUM TOILO.

Jlesiki aBTOpM [0 4ucCia TSOKKUX HACHIAKIB BIAHOCSTH JUIIE CHPUYUHEHHS
TSDKKOI IITKOJIU 37I0POB’I0 MOTEPILIOTr0 abo 3apa)KeHHs HOro BEHEPUYHOIO XBOPOOOIO
i BipycoM imyHoaediuuty [45, c. 336; 127, c. 172]. VsaBaseThes, U0 NPUXWIBHUKA
i€l MO3UIIi CYTTEBO 1 MPH I[OMY HEOOIPYHTOBAHO OOMEXYIOTb MOXMIJIHMBICTh
kBamidikalii y HeOOX1THUX JJI I[LOTO BUIIAJIKaX J1 BUHHOTO 33 O3HAKOK BUMHEHHS
TOPTiBJI1 JIIOABMHU, 1110 COPUYMHUIIA TSHKKI HACTIIKY.

JIist BU3HAHHS 0COOM BMHHOIO y BUMHEHHI KPHMIHAJIBHOTO IMPaBOMOPYIICHHS,
BIJIMOBIIAJIBHICTG 3a KW nependadeHa B 4. 3 cr. 149 KK (TopriBns mroasMu, 110
CIIpUYMHUIIA TSKK1 HACTIAKM), HEOOX1THO BCTAHOBUTH, III0 MIX TOPTIBJICIO JIOJIbMHU
Ta 3a3HAYCHUMH TSHKKUMHU HACTIKaMU ICHYe MpUYUHHUM 3B’s130K. Lle o3Hauae, 1o
caMe B pe3yJbTaTi TOPriBIl JIOJbMH HACTAlOTh TSKKI HACHIAKKA (CMEpTh
MOTEPILIOro, COPUYUHEHHS IIKOAN HOT0 3J0pPOB’I0 TOIIO), TOOTO BOHH ‘‘BUCTYTAIOTh
IPUPOJIHUM TPOJOBKECHHIM Ta 3aKOHOMIPHUM PE3yJIbTaTOM MPOTUIIPABHOTO HiSTHHS
[32, c. 178]. Tak cnig BW3HATH HASBHICTh NPUUYUHHOTO 3B’SA3KY MK JISIMH
“mpomaBilsd’” Ta CMEPTIO MOTEPIIOTO BiJ TOPTIBI JIOJBMH, IO HACTaJIa BHACIIIOK
HACTYITHOTO YKOPCTOKOTO OOXOJKEHHS 3 HUM 13 00Ky “mokymus’. Ha qymky iHIIHX
BUCHUX, B JIaHIi CUTyallli IHKpUMIHYBAaTH If0 OCOOJHMBO KBaTi(iKyrdy O3HAKY
“mpoJaBIi0” HE MOYKHA, OCKUIBKY BIICYTHIN pUUMHHMIN 3B’ 530K [113, c. 124].

I3 cy0’eKTHBHOT CTOPOHHM y BHHHOTO IIOAO HACTAHHS TSHKKUX HACTIAKIB MOXKE
Oyt sIK yMmHCell, Tak 1 HeoOepexHICTh. Tak, HampWKIam, ‘“TpojaBelb’ MOXKe
YCBIJOMITIOBATH Ta 0akaTH YW CBIIOMO MPUITYCKATH Ty 00CTaBHHY, 11O TIEPEIAHOMY
HUM TOTEPHUIOMY “NOKymNIieM” OyayTh CHPUYMHEH! TSHKKI TUIECHI YIIKOJDKEHHS
(ymucen). MoxxnvBa cutTyartis, KO “poaaBels’ HE mepeadadae, mo moTepuiioMmy
“nokynuem” OyayTh CHOPUYMHEHI TSKKI TUIECHI YIIKOI)KEHHS, XOua, BUXOISYU 3
00CTaBUH CIpaBH, BIH MOBUHEH OYB 1 MIT 1€ nepeadaynuTH (HeoOEpeKHICTh y BU/II

KpUMIHAJIBHOI MPOTUIpPaBHOI  HexdanocTi). Y 3B’S3Ky 13 LHUM  YSBISETHCS
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HEMEPEKOHJIMBOIO TO3MIIIsI TUX aBTOPIB, KOTPI NOB’SI3YIOTh HACTaHHS TKKHUX
HACIIJKIB B1Jl TOPTiBJI1 JIIOABMU JUIIE 3 HEOOEpekHO (HOpMOIO BUHH ocodu [46, c.
427; 113, c. 125; 129, c. 178]. BcraHoBIeHHs kK KOHKPETHOT ()OPMHU BUHU II0J0
TSOKKAX HACHIJIKIB MO CIpaBl Ma€ BEJIMKE 3HAUEHHS: 1€ BU3HAYA€ 3HAYHOIO MIPOIO
MEepII 3a BCE MPABWIbHY KBasli(piKallito A1ii BAHHOTO.

Cnig 3a3HauMTH, OO0 MPU HASABHOCTI Y BHHHOIO HEOOEpEKHOi (OpMHU BUHU
MI0JI0 TSDKKUX HACIIKIB Ma€ MiICIle TaK 3BaHa 3MiliaHa (opma BUHU, OCKIJIBKH B
JMaHid cutyanii 10 camoro (akrty 3a1HCHEHHS HE3aKOHHOI yroiu W00 Tepeaadi
JIOJMHU Y BUHHOTO yMUCEN (IpHU YOMY 3aBXAH MPSIMUN yMHUCEN), a 10 BIAHOUIEHHIO
710 TSDKKUX HACHIIKIB — HEOOEPEIKHICTh.

AHani3yloun CKJaj KpUMIHAIBHOTO MPaBOMOPYIICHHs, NependadeHuit cr. 149
KK Vkpainu, MoxkeMo 3p0OUTH BUCHOBOK, IO TOPTIBIIIO JIOABMU HEOOXITHO 3aBXKIU

po3riiaaT B IIiJIOMy JIUIIC K YMI/ICHPIﬁ 3JIOYHH.

BucnoBku 10 po3ainy 3

Buxonsiun 13 3akoHy, 3a CBOIM CTYNEHEM TSDKKOCTI CKJIaa 3J0YUHY
KpUMIHAIBHOTO MpaBonopyiieHHs, nependauenuii ct. 149 KK Ykpaiau, MicTuTh Tpu
YaCTUHU: TPOCTHH, KBaliikoBaHUN Ta 0OCOOJHMBO KBajihiKOBaHMH BHUIM CKIIAIy
KPUMIHAJIBLHOTO MPAaBOMIOPYIICHHS.

Mu 6ayuMo MEBHI BIAMIHHOCTI Yy TEpMIHOJIOTII Ta y Teperliky ocid, 1o
BU3HAIOTHCA OJM3BKUMH O0coO0amMu a00 OJIM3BKUMHU poauyYaMu. binbie Toro, »ojeH
HOPMAaTHUBHO-TIPABOBUH aKT HE Ja€ BU3HAUEHHS, KOTO MOYKHA BBOKATH «OJM3BKHUMU,
K 1€ BXXUBa€eThcs 3akoHoAaBLeM y 4.2 cT. 149 KK Vkpainu. [IpornonyeMo yrounutu
TepMmiH Ta B 4. 2 cT. 149 KK Vkpainu 3a3HaunTH: «... MOEAHAHI 3 HACUIBCTBOM, SKE
HE € HeOE3NMEYHUM JIJISl KUTTS YU 3I0POB’SI OTEPIIOTO YU HOTO OIUZLKUX POOUUIE
abo unenie cim’i...». BinmoBigHe yTouHeHHS ciifg BHectH ¥ g0 4.3 cr. 149 KK
VYkpainu: «...NMO€HaHI 3 HACWIBLCTBOM, HEOE3MEYHHM [IJISi JKUTTS ab0 3I0pOB’S
MOTEPIIIOTO YU HOTO OIU3bKUX pOOUUI8 AOO0 UleHi8 CiMmi... ».

BumHeHHss TOpriBii  JOABMHM OO0 HEMOBHOJITHROTO HOTO OaTbKaMH,

YCHUHOBUTCIISIMU, OHiKYHaMI/I qu HiKHYBaJIBHI/IKaMI/I BUMara€ BCTAaHOBJICHH:



91

CHELIAIbHOTO CYy0’€KTa KPUMIHAIBHOTO TMPABONOPYIICHHS — 1€ MOXe OyTu
BUKJIIOUHO 0c00a, sika Bka3zaHa B aucnosuiii 4. 3 cT. 149 KK Vkpainu. Baxxaemo
TaKky 00CTaBUHY «3aiiBOI0», POTIOHYEMO BUKIIIOUUTH ii 3 TEKCTY 3aKOHY, OCKUIBKH Y.
2 cr. 149 KK Bxe MICTUTh OOTSDKYIOUY O3HAKY — BUYMHEHHS KPHMIHAJIbHOTO
MPaBOMOPYILICHHS 1100 HEMOBHOJITHROTO. Ilepenik cremiaibHUX CyO’€KTIB
KPUMIHAJIbHOTO MpPaBOMOPYIICHHs € 3aiiBUM. BBaxkaeMo, 110 BiH, KpiIM TOro, € HE
noBHUM. Jlo TOro 3, Cya MOXe BpaxyBaTh poJAWHHI abo OJIM3bKI 3B S3KHU
NOTEPNLUIOro SIK 0OCTaBUHY, 110 MOCHIIIOE MOKApaHHS B MeXax CaHkuii 4. 2 cr. 149

binbm kopexkTHHM 1 BipHUM Oyno © BKa3aTH Ha 3aBIOMICTh Cy0’€KkTa, MIO
nependavyae 4iTKe yCBIIOMJIEHHS HHUM BIKY noTtepniioi ocobou. Tomy mpomnonyemo
JOTIOBHUTH JaHy O3HAaKy Ta BKa3aTH «...IIOJ0 3A8I00MO MAaJIONITHBOTO...».
BignoBigne ytounenHs cmig 3pobutd Uy 4. 2 cT. 149 KK: «...momxo 3asioomo
HETMOBHOJIITHBOTO. .. ».

[linTpuMy€eMO TO3UIII0 HAYKOBIB, SIKI BKa3ylOTh, IO TOHATTS «TSKKI

HACJIJIKW MIJISATaE KOHKPETH3allii y KO)KHOMY OKPEMOMY BHUIIAJIKY.
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PO3/L1 4. BUIMEJXYBAHHS TOPI'IBJII JIIOJAbMMU BIJI CYMIXKHUX
CKJIAJIB KPUMIHAJIBHUX ITPABOIIOPYIIEHB TA JESKI
MPOMO3UIII HIOJ0 YIOCKOHAJIEHHS CT. 149 KK YKPATHU

4.1. BigMesKyBaHHsI TOPriBJi JIIOABMHM Bl CYMIXKHHX CKJaJiB
KPHUMiHAJBbHUX MPABONOPYIIEHb

Bxmtouennss 1o Kpuminanenoro xoaexcy Ykpainu (nani — KK VYkpainu) cr.
149, sxa nepeadavae BiMOBINAIBHICTD 3a 3/[IHCHEHHS TOPT1BII JIFOJbMH, BUKIUKAJIO
NEBHI TPYAHOUIl MpHU KBamidikamii W po3MexyBaHHI ii 13 CyYMDKHMMH CKJIaJaMu
KpUMIHAJIBHUX MpaBornopymieHs. Kpanidikyoun e KpuMiHaibHe MpaBOMOPYIICHHS,
HEOOX1THO YITKO YSBIISITU COO1 pO3MEKYBaJIbHI O3HAKM MK aHAJII30BaHUM JISTHHSIM
Ta IHIIMMH, CYMIKHIMH KPUMIHAJIBHUMU MTPaBOMOPYIICHHS. TOPTIBIIO JTIOABME CITiJ
BIJPI3HATH B1Jl HU3KM CYMDKHUX CKJIAJIIB KPUMIHAIBHUX MIPABOTIOPYILICHD.

Mo>kHa BUIUTUTH IATh TPYH KPUMIHAJIBHUX MPABOINPYIIEHb, KOTP1 TaK UM
1HaKIlle BHUCTYNAIOTh CKJIQJOBUMH €JIEMEHTaMH KPUMIHAIBHOI iSIIBHOCTI, IO
IPYHTYETHCSI HA TOPTIBII JIOIBMHU.

Jlo mepiioi rpymnu Ciif BiTHECTH KPUMIHAJIBHI TPABOMOPYIIIEHHS, MOB'sI3aH] 13
3aKOHO/aBYO 3aKPIIJICHOI METOIO TOPTIBII JIOJBMH — €KCILTyaTaIll€l0 JIFOUHH, i
SIKOIO BIJTIOBITHO J0 TPHUMITKH 1 110 cT. 149 po3ymitoThCcs BCi GOPMHU CEKCyalTbHOT
eKCIuTyaTallii, BAKOPUCTAHHsS B MOPHOOI3HECI, MPUMYCOBY MpaIo ado MPUMYCOBE
HaJlaHHsS TIOCIyr, paOCcTBO abo 3BW4Yai, MomiOHI 70 pabCTBa, MiTHEBUIPHUN CTaH,
3allydeHHs B OOproBy Kabamy, BWJIYYEHHS OpTaHiB, IMPOBEACHHS OCIHIIB HaJ
TOAUHOIO 0e3 11 3roju, YCUHOBJIEHHS (YIOUepiHHS) 3 METOI HaXXUBU, IPUMYCOBY
BariTHICTh a00 TPHUMYCOBE TMEpPEPUBAHHA BATITHOCTI, MPUMYCOBE OJPYKEHHS,
MPUMYCOBE BTATHEHHS y 3aiHATTS >keOpaITBOM, BTSTHEHHS Y 3JI0YMHHY JISTbHICTD,
BUKOPUCTaHHS y 30poiiHnX KoHGumikTax Tomo ( cT. 301. BBe3eHHs, BUTOTOBICHHS,
30yT 1 PO3MOBCIO/DKEHHS TOpHOrpadidamx mpeameriB; cT. 302. CtBopeHHs abo
yTpUMaHHA MiCllb po3mycTd 1 3BIAHULTBO; cT.303. CyTeHepcTBO ab0 BTATHEHHS
ocoOu B 3aHATTS NPOCTUTYIi€0; cT. 304. BTSIrHEeHHS HEMOBHOJMITHIX Y 3JI0YMHHY

nisbHICTh; CT.150. Excrutyartarisa giteit; ct. 150-1. BukopucTaHHsS MajaoiTHBOI
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JTUTUHU IS 3aHATTA keOpantBoMm; cT. 172, I'pyOe mopyIlieHHs 3aKOHO/IaBCTBA PO
npaito; cT. 173. I'pyOe mnopymieHHda yroaud npo mnpamo; cr. 175. Hesumiara
3apo0ITHOI IJIATH, CTUMNEH/1], MEHCIT YU 1HIINX YCTAaHOBJIICHUX 3aKOHOM BHUILIAT; CT.
169. He3zakoHHi 1ii 1040 YCUHOBIICHHS (YI0YEPIHHSA)).

Hpyry rpymny ckiIanalTb KpUMIHAJIbHI [PaBONOPYIIEHHS, MepeadadeHi
KpUMIHAJIbHUM 3aKOHOM, $IKI BUMHSIIOTBCA B c@epi HE3aKOHHOI TpaHCIUIaHTaIlli
(ct.143  «llopymieHHs  BCTaHOBJEHOTO 3aKOHOM  TOPSAAKY  TpaHCIUIaHTAaIlli
AHATOMIYHUX MaTtepialliB JIOAUHW»; cT. 144 «HacunbHUIbKE JOHOPCTBOY»; CT. 142
«He3akoHHe TpOBEICHHS TOCI1B HAJl IO IMHOIO»).

OxpeMuM OJIOKOM KpPUMIHAJIBHUX TPABOMOPYIIEHb, TICHO TIOB'SI3aHUX 3
TOPTIBJICIO JIFOJbMHU, CIIIJ] BUIUIUTH Ti 3 HUX, Kl CIPSIMOBaHI Ha OOMEXKEHHS BOJI
JIIOJIUHHU 1 IOCATHEHHS a0COIIOTHOI 3/TaTHOCTI MaHIMMy/I0BaTH HEet0. BoHU ckiaaoTh
TPETIO IPYIy 3alpoNoHOBaHOI Kinacudikaii (cT. 146 «Hezakonne mo36aBieHHs BO1
a00 BHKpaZeHHSA JIOAUHU»; CT. 146-1 «HacunpHuIlbKE 3HUKHEHHS»; CT. 148
«Iligmina pgutuHW»; cT. 151-2 «[IpumymyBanHs g0 1uio0y»; cr. 121 «Ymuche
TSKKE TUIECHE YINKOKEHHS»; CT. 122 «YMHCHE cepeAHbOoi TSIKKOCTI TiUIECHE
VIIKOKEHH»; CT. 125 «YMHUCHE Jierke TUIeCHE YIIKOJKEeHHs»; cT. 126 «Iloboi i
MopAyBaHHs»; cT. 126-1 «JlomamiHe HacuiabCcTBO»; cT. 127 «KartyBanHs»; cT.128
«Heobepexne Tsbkke abo cepeaHbOi TIKKOCTI TUIECHE VIIKOKCHHS»; CT. 129
«Ilorpoza BOuWBcTBOMY»; cT. 152. «3rBantyBanHs»; cT. 153 «CekcyanapHe
HacWIbCTBO»; cT. 154 «IIpuMymiyBaHHS 1O BCTyNy B CTaTEBHM 3B'SI30K»; CT.
155»CrateBi 3HOCHHH 3 0CO00I0, SIKa HE JOCATIIA MIICTHAIIATUPIYHOTO BIKY»; CT. 156
«Po306emieHHs HEOBHOIITHIXY).

VY derBepTy Tpyny KpUMIHAJIBHUX MPABOTOPYIICHb BKJIIOUYEHI MPOTHUIIPABHI
TISTHHS, CTIPSIMOBaHI MPOTH JEP’)KaBHUX 1HTEPECIB, SIKi 32 CBOEIO CYTTIO BiJOMBAIOTH
OKpeMi MOMEHTH Cmoco0iB 3midcHeHHS TopriBai joaeMu (cT. 205. DikTHBHE
mignpueMHunTBO;  ¢1.209. Jleramizamis  (BiAMUBaHHS) JOXOMIB, OJCPKAHUX
3MI0YMHHUM 1UIaxoM; cT. 332. He3zakoHHe mepenpaBiieHHs 0ci0 uepe3 Aep>KaBHUM
KOpZIoH Ykpainu; cT. 332-1. [lopymenHs: nopsaky B’i3qy Ha THMYAaCOBO OKYIIOBaHY

TepUTOpir0 YKpaiHu Ta BHI3Ay 3 Hel; cT. 332-2. He3zakoHHE NepeTHHAHHSA
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JNEPAKABHOTO KOpAOHY YKpainu; cT. 357. BukpajeHHs, TPUBIACHEHHS, BUMAaraHHs
JIOKYMEHTIB, IIITaMIiB, TEYaTOK, 3aBOJOJIHHS HUMHU NUISIXOM MIaxpailcTBa YU
3JI0OBKMBAHHS CIY>KOOBUM CTaHOBUIIEM ab0 iX MOMKOMKEeHHs; cT. 358. [limpobneHHs
JOKYMEHTIB, MEYaTOK, IITaMIiB Ta OJIaHKIB, 30yT YU BUKOPHUCTAHHS MIAPOOIECHHUX
JIOKYMEHTIB, TMe4YaTrok, ImTaMmmiB; cT. 359. Hesakonui npuabanHs, 30yT abo
BUKOPUCTAHHS CICIIAIbHUX TEXHIYHUX 3aC001B OTpUMaHHA 1HGopMaIrii).

[I’sTor0  Tpymow  KPUMIHAJIBHUX  TPABOMOPYIIEHb  OXOILUTFOIOTHCS
HaWNOWIMPEHIIT BUAM KPUMIHAJIBHUX MPaBOMNPYIIEHb, SKI CHPSIMOBAaHI MPOTH
BJIACHOCTI, 1 MOXYTb CYIPOBO/KYBaTH BYMHEHHS TOpriBiai moasmu (ct. 185.
Kpanikka; crt. 186. I'pabixk; ct. 187. Po36iif; cr. 189. Bumaranus; ct. 190.
[MaxpaiictBo; cT. 191. IlpuBnacHeHHs, po3Tpara MaiiHa a00 3aBOJIOAIHHS HUM
IIITXOM 3JIOBXKMBAHHS CIIY)KOOBHUM CTaHOBHINNEM; CT. 192. 3amnomisHHS MaHHOBOT
IIKOH IIUISIXOM 00MaHy a0o 3JI0BXKMBaHHsI JOBIPOIO; cT. 194. YMucHe 3HuUIIIeHHS 200
MOIIKO/KeHHST MaiiHa; cT. 195. Tlorpo3a 3HumieHHs MaitHa; cT.196. HeobGepexne
3HMILEHHS a00 MOIIKOHKEHHS MaiiHa).

Taka knacudikairisi KpUMiHAIBHUX MPABOIOPYIIEHB, TIOB’SI3aHUX 3 TOPTIBJICIO
JIIOJIBMH, JTO3BOJIUTH MPABO3aCTOCOBHUM OPraHaM IMPaBHJIbHO KBaTi(iKyBaTH BKa3aHi
KpUMIHAJIBHI TMPAaBOTIOPYIIECHHS TPH KOHKYPEHIII KpHUMiHAJBbHO-TIPABOBHX HOPM,
BUJIUTATH Tpo0aeMu KBaidikarii mpyu CyKymHOCTI KpUMIHAJTBHUX MPABOMOPYIICHB, 1
3’SCyBaTH BIIMIHHOCTI CYMIKHUX CKJIJ1iB KpUMIHATBHUX TPABOTIOPYIICHb.

[lepmr 3a Bce 3ynmMHUMOCH Ha MpoOiaeMax BiqMEXyBaHHS TOPTIBII JIOABMH Bil
KPUMIHAJBHUX TPAaBOMOPYIIEHD, TTOB'I3aHUX 13 TPYAOBOIO €KCILTYaTaIli€l0.

KBamidikaiist Toprieii J0apMU MOXe OyTH TOB'SI3aHa 3 TaKUM PI3HOBUIOM
KOHKYPEHI[li HOpM, SK KOHKYPEHIIiS IUIOTO Ta YacTuHU. KOHCTpyKIisi HOpMH, sKa
nepeadavyae BIAMOBIIAIBHICTh 32 TOPTIBIIO JIFOABMU a00 IHITY HE3aKOHHY Yromay
IOJI0 JTFOAMHN HAHOUIBINI MTOBHO OXOIUTIOE (haKTUYHI O3HAKU BUMHEHOTO TMOCSTaHHS
MOPIBHSIHO 13  KPUMIHAJIBHO-IPABOBUMH  HOPMaMH, M0  mepeadadaroTh
BIAMOBIANBHICTh 3a OKpemi Buau ekcruryatarii mroauau. Ct.149 KK VYkpainu
MICTUTh KPUMIHAJIBHO-NIPABOBY 3a00pOHY HAWOUIbII CYCHUIBHO HEOE3MEeUYHUX

MOCATaHb, 10 MOEIHYIOTh Y 001 HE3aKOHHE MOBOJKCHHS 3 JIIOJAMHOIO0 (HAMPUKIAT,
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BepOyBaHHS 3 BHUKOPHUCTAaHHSM Yypas3JMBOrO0 CTaHy, Tmepeaada 3 BUKOPHUCTaHHSIM
MIaHTAXY TOIIO) Ta EKCIUTyaTaIlito JIOAUHU (IPUMYCOBY TPAIli0, BTATHEHHS TUTUHU
y 3aHATTS >KeOpalTBoM TOII0). ToMy KpUMiHAJIBHO-TIPAaBOBA HOpMA, 110 mnependaydae
BIIMOBINAIIBHICTG 3a TOPTIBIIO JIIOJbMH, CHIBBIIHOCUTBCS 3 HOPMaMmH, IO
3a00pOHSIOTh OKpEeM1 BUAM €KCIUTyaTallli JIFOAUHU, sK 1ie Ta yacTuHu [89, c. 48].
KBamidikaiist npu KOHKYpeHUIi HUIOT0 1 YACTUHM (YAaCTHH) 3A1HCHIOETHCS BIIOBIAHO
70 Takux TpaBwi: 1) moBuHHA 3acTocoByBaTHCs cTaTTs OcobmmBoi yactTmHE KK
Vkpainu, B AKid HaMOUIbII HAaBEJACHO BUYEPIHUNM NEpesik O3HAaK BUYHMHEHOIO
nocsiraHHs (1[0 OXOTUTIOE TIOCSITAHHS B IIIJIOMY); 2) CTaTTi, AKI NepeadadyaroTh JIUIIe
YaCTHHY BYHMHCHOTO IIOCSATAHHS, HE IHKPUMIHYIOTBCS, SKIIO ICHYE CTaTTs, SKa
oxoruTtoe Bce mocsiranHs [74, c. 430]. A.Opiean Bii3Hauae, 1m0 y BUIMAJAKAX, KOJIU
TOPriBJS JIOJbMHU TPHU3BENIa JI0 peanii3allii KIHIIEBOI METH IbOT0 KPHUMIHAJIBHOTO
NPaBONOPYIICHHS Y BUTIISAI €KCIUTyaTallii mpari JIFOAWHHU, a 32 TaKy €KCIUTyaTaIlito
OKpeMO Tiepef0aueHo KpUMIHAIBbHY BiAmoBigansHicTh (cTaTTi 150, 150-1, 304 KK
VYkpaiau ToOI0), T0JATKOBO KBamiiKyBaTH Taki Jii 3a CYKYIHICTIO 13 Ha3BaHUMH
cTaTTssMu He TOoTpiOHO. CaMocTiiHy KBamiikalilo 3a ITUMU CTATTSIMH MOXYTh
OTpUMATH JIUIIIE Aii 0Ci0, K1 He Opanu Oe3mocepeIHbOT yJacTi B TOPTiBII JIOABMU Ta
He Oynau CIIByYacHHMKAaMH I[bOTO KPHMIHAJIBLHOTO MpaBoropyiieHHs [89, c. 48].
HaBpsin un MOXXHA TIOTOAMTUCS 3 TAKOIO TO3UIlIEI0 HAYKOBIB. Lle, Ha Haly AyMKYy,
npu3Bee 10 TOPYIIEHHS TIOBHOTHM Ta 3aKOHHOCTI KPHUMIHAJIbHO-TPABOBOI
KBaTi(hiKaIii.

Posmounemo 31 cr.150 KK VYkpainu «Excnayamayia oimeiiy. lleit ckman
KPUMIHAIBHOTO TPABOMOPYIICHHS Ma€ MiICIle Yy BHUMNAAKY JOOPOBUIBHOTO
BUKOPUCTAHHS TMpalli AWTHHH, SKa HE JOCATIA BIKY, 3 SKOTO 3aKOHOJABCTBOM
JI03BOJIIETHCS TIPAIICBIANITYBaHHS, 3 METOI0 OTpUMaHHS mpuOyTKy. B Toit ke dac
BUTIAJIKK BEpOYBaHHSA [UTHHU 3 METOI0 BUKOPHCTAHHS 1i MPUMYCOBOi mpari abo
MPUMYCOBOTO HaJlaHHS MOCIYT, 200 3 1HIIOI0, epeadadeHoro y nmpumitii 1 10 cT.149
KK VYkpainu MeTtoro, moBUHHI KBali(hiKyBaTUCh SIK TOPTiBis Jdt0apMu [64, c. 39].

OkpeMoro yTouyHeHHS HOTPeOYIOTh MUTAHHS PO3MEXKYBAHHS HE3AKOHHUX Ol

wooo ycunoenenus (yoouepinusa) (ct. 169 KK Vkpainu). Ha mnam mnormsn,
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BU3HAYAJIBHOIO O3HAKOIO, SIKa JIO3BOJISIE YITKO PO3MEXKYBATH 11 KpPUMIHAIbHI
MPaBOMOPYIICHHS, € T€, IO HE3aKOHHa nepeaadya IUTUHU 3a cT.169 KK VYkpainu
3IACHIOETHCST caMe JIJIsl YCUHOBJIEHHS (yIOYEpiHHS) AUTUHM, Hepenadl ii miJ OmiKy
(miknyBaHHS) 4M Ha BUXOBaHHA B ciM’io rpomaasH. Crarrero 149 KK Vkpainu
OXOIUTIOIOTHCA JIMIIE BHUMAJKH HE3aKOHHOTO YCHHOBJIEHHS (YIOYEpIHHS) 3 METOIO
HaxxuBu. He3akoHH1 i1 I0JI0 YCHHOBJIICHHS 3 METOI BTATHEHHS Y 3JI0YMHHY
JISUTBHICTB, MPUMYCOBOI Mpall abo 3 IHIIKUMH, nepeadadeHuMu ctatTero 149 uusmu
YTBOPIOIOTh CYKYMHICTh KPUMIHAJIBHUX MPaBOMNOpPYIIEHb, NependayeHux cT. cT.149
ta 169 KK Ykpainu [64, c. 39].

Heszakonna mocepegnuiibka AisIbHICTH a00 1HINT HE3aKOHH1 il 100
YCUHOBJICHHS (YIOYepiHHS) AUTUHHU, Tepeaadl ii miag omiky (MiKIyBaHHS) YU Ha
BUXOBaHHsI B CIM'IO0 TPOMAJISIH TATHE BIAMOBINANBHICTS 4. 1 ¢T. 169 KK Ykpainu.

Bin ckmany KpuMiHaJIBHOTO MpaBOMOpYIIeHHs, nepeadadeHoro cr. 169 KK
VYkpainu, 1€ KpuUMiHajdbHE MPABOMOPYUIEHHS BIAPIZHAETHCA THM, L0 y IHOMY
BUIIAJIKy Tiepeaada JUTHHU 31HCHIOEThCS 0€3 Mpoleaypu yCUHOBICHHS [99, c. 14-
15].

[Ipu oMy oOMZIBI CTOPOHHM YCBIIOMJIIOIOTH, IO OJEPKyBad JUTHHU i€ B
1HTEepecax OCTaHHBOI, HE MAlOUM Ha METI ii Mmojablie KOPUCIUNBE BUKOpUCTaHHS. Ha
BiIMIHY BiX 115070, CT. 149 KK Vkpainu oXOIUTIOIOTHCS JIMIIIE BUMAAKA HE3aKOHHOTO
YCUHOBJICHHS (yIOYepiHHSA) 3 METO HakuBHU. OCTaHHS MOXKE TMO€JHYBATUCH 13
iHmMu, nependadenumu cr. 149 KK VYkpainum niissMu: BTATHEHHS B 3J0YMHHY
TSUTBHICTh, TPUMYCOBA Tpalsd TOIIO. BUKOPUCTaHHS HE3aKOHHO YCHHOBIICHOT
BHACIIIOK BYMHEHHS TOPTiBIl JIFOABMU JUTHHH B 3aHATTI >keOpanTBoMm abo
BTSTHEHHS ii Y 3JJOYMHHY JAISUIBHICTh OXOIUTIOEThCs ¢T. 149 KK Vkpainu 1 101aTKOBO1
kBamidikamii 3a cT. 304 a6o cr. 150-1 mporo Kopekcy He morpebye. TpymoBa
EKCITyaTaIlisi MOK€ CaMOCTIMHO KBami()iKyBaTUCh SK BTSITHEHHS HEMOBHOJITHIX Y
3M0OYMHHY NisibHICTh. ['pomansuky K. Oymo 3acymxeHo IpmiaBchbkuM paiiOHHUM
cynoM 3akapnaTtchkoi obnacti 3a 4. 2 cT. 304 KK VYkpainu Ha 4 poku 1mo30aBieHHs
BOJI1 3a Te, 1m0 B nepiof 3 ciung 2011 poky no 30 cepriust 2011 poxy, 3HaXOII4UCH B

ueHtpi c. Jlopre Tta Ha puHky c. JloBre IpmaBchbkoro paioHy, Jil04M YMHUCHO, 3
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KOPUCIUBHUX CIIOHYKaHb, CHUCTEMATHYHO BHUKOPUCTOBYBaja CBOI HEMOBHOJIITHIO
noubky C. nns 3aHATTA KeOpalTBOM, TOOTO 3a CUCTEMATHYHE BUIIPOLIYBaHHS
IpolIeil y CTOPOHHIX OC10 3 METOI0 OTpUMaHHs NpuOyTKy. [Ipy 1bOMy HEMOBHOJITHS
C. zamxau 3Haxonuiacs OUIST HeT y IHBAJIAHOMY Kpicii 1 IIMM BHUKIHKaIa Y
MEePEX0KUX JKAJTICTh Ta MHIJIOCEPAs, Y 3B'SI3KY 3 UMM MEPEeX0Xkl JaBajd i TpoLIi.
[ligmiHa 4yyxo0i JTUTUHM, BUMHEHA 3 KOPUCIUBUX a0O0 IHIIUX OCOOMCTUX MOTHBIB,
kBasiikyBatumerbes 3a cT. 148 KK Vkpainu. BonHowac, sIKIio MeTo0 OTpUMaHHS
JUTUHU BHACIIIOK MiAMIHM Oyna ii mojanibllia eKCcIulyartailisi, Taki Jii BUHHUX 0Ci0
OiyIAraloTh  KBalipikamii 3a  CYKYNHICTIO KpPUMIHAJbHUX  IPABOMNOPYILIEHbD,
nependavenux crarramu 148 ta 149 KK Ykpainu.

[leBH1 mpo6ieMU Ha MPAKTHUIl BUKIUKAE PO3MEXKYBAHHS TOPTIBII JIIOJABMH 13
e2pyoum nopyuteHHam 3akoHooascmea npo npayio (cm. 172 KK Vxpainu) Ta
HesUnIamorw 3apooimHoi niamu, CcmuneHoii, NeHcii uu I[HWUX YCMAHOBIEHUX
3axonom euniam (ct. 175 KK Vkpainn). O6'ekTHBHa CTOpOHA TpyOOro MOPYIISHHS
3aKOHOJJAaBCTBA MPO MpAIl0 MOXKE€ MaTH Micle Yy (GopMi HE3aKOHHOTO 3BLIbHEHHS
IpaiiBHUKA 3 POOOTH Ta IHIIOrO IpyOOro MOPYHIEHHS 3aKOHOAABCTBA MPO IpAIlfo.
[Tpu mpomy i IHIIMM TPyOUM MOPYIICHHSM 3aKOHOIABCTBA PO IMPAII0 PO3YMIIOThH
«.. Oynap-sike 1iHIIE, KpIM HE3aKOHHOTO 3BUIBHEHHS IIpalliBHUKAa 3 POOOTH,
MOPYIIIEHHS 3aKOHOJIaBCcTBa Mpo mpamto. lle mMoxe OyTv: HEeBUAAHHS Hakazy IIpo
3BUIbHEHHsI Ta/ab0 HEBHJIaya TPYAOBOI KHIIKKH 0OCO01, siKa XO4ye 3BUIBHUTHCS 3
poOOTH B YCTAaHOBJICHOMY 3aKOHOM TMOPSAKY; HEHaJaHHS IIOPIYHOI YM JOJIaTKOBOI
BiAMyCTKH abo0 cHCTEMaTHYHE HEHAJaHHA BUXITHUX [HIB a0 TMepepBH IS
BIJIMOYMHKY 1 XapuyyBaHHS; HE3aKOHHE MPUTATHEHHS MpalliBHUKA 10 MaTepialbHOT
BIJIMOBIJATBFHOCTI; MOPYIIEHHS TOPSAIKY PO3TIISALY TPYIOBUX CTOpPIB TOmo» [78, C.
383].

Kpim Toro, no rpy0oro mopyiieHHs 3aKOHOJABCTBA MPO MPAIl0 Ha MPaKTHIII
BITHOCSITh BUKOPUCTAHHS HaiMaHOI mparli 0e3 BiAMmoBiqHOTO 0OPMIICHHS TPYIOBUX
BimHOCWH. Taki 11i, 0COOMMBO y TO€AHAHHI 13 HEBUIUIATOK 3apOOITHOI IIJIATH,
noAioHi g0 TopriBii  JroapMu. [Ipu  po3MexkyBaHHI LHMX KPUMIHAIBHUX

MpaBOMNOPYILIEHb CIiJ MaTthd Ha yBa3l Take. [lo-mepmie, cy0'€eKT KpUMIHAIBHOTO
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npaBonopyiieHHs, nependayenoro ct. 172 KK Ykpainu, € cneniansuum. Hum Moxke
Oytu ciyxx0oBa ocoba, SKid HagaHO TpPaBO MNpUIIMATH MpalliBHUKA Ha POOOTY
(moHOBIIOBaTH Ha POOOTI), 3BUIBHATH HOro 3 poOOTH abo JTOKyMEHTAJIbHO
oQOpMIISITH Take NPUUHATTS (IOHOBJIEHHS, 3BUILHEHHS ), BUPIITYBATH MUTAHHS 1100
HAJaHHA BIIMTYCTKH TOIIO, @ TAKOX TPOMAISHUH-TIANPUEMEID, SIKHH BUKOPUCTOBYE
HaliMaHy Mpalio 1 Mae 3a3HayeHl BUIIE MpaBa MO0 HallMaHUX MpaliBHUKIB [78, C.
383].

[Ipu BinMexyBaHHI IPUMYCOBOI Mpalll IK BUY €KCIUlyaTallii y KpUMIHATbHUX
MpPaBOMOPYIIEHHSX MIOJ0 TOPTIBII JIIOJABMH BiJi KPUMIiHAIBHHX MPABOTIOPYIICHB,
NOB’sI3aHMUX 13 TPYOUM TOPYIICHHS YTOJIU MPO Tpaito, HEOOXiTHO BpaxyBaTH, IO B
OCTaHHBOMY BHUIIAJIKY 32 HASBHOCTI TPYJOBOTO JIOTOBOPY, YKJIAJIEHOTO BiAMIOBITHO 110
3aKOHY MDXK MpAaI[iBHUKOM 1 BJIACHUKOM MIANPHUEMCTBA, YCTAaHOBHU, opraHizaiii abo
YIOBHOBAXEHUM HHM OpPraHOM 4d (DI3UYHOI0 0CO00I0, YMOBHU YTrOJd TPO MPaIlto
rpy00 MOpYyHIyIOTbCS B Tporleci ii BUKOHAHHS MHIJISXOM OOMaHy, 3J0BXHBaHHS
JOBIpOI0 200 MPUMYCOM JO BHUKOHAaHHS pOOOTH, HE OOYMOBJIEHOi Yrojow, sKa
ykianeHa 0e3 3acrocyBanns nependauenux cr. 149 KK Ykpainu cnoco6iB BmiuBy. Y
BUITIaJIKaX TOPTIBIII JIOJBMHU OOMaH, IIAHTAX, YPA3JIUBHM CTaH, HACKJIBCTBO a00 1HIII
criocobu BIUTMBY, siki mependadeHi cr. 149 KK Vkpainu, 3acTocoByrOThCs mia 4ac
BepOyBaHHS, 3 YCBIIOMJICHHSIM, BOJAHOYAC, 1 TTOJAJIBIIIOT METH €KCIUTyaTarlii JIFOAUHU
[87, c.31].

[TokazoBumM mpuKiIagoM € BUPOK JIyIibkoro MickkpaiioHHOTO cyny BommHcbkoi
obmacTi Bim 01 mrotoro 2017 poky y cmpaBi 32 0OBHHYBauY€HHSM OCOOM 3a 4. 3 CT.
149 KK VkpaiHu y BUYMHEHHI KpHUMIHAJIBHOTO TMPABOMOPYIICHHS, a caMme
MEPEMIIICHHS] Ta TEPEXOBYBAHHS KUTBKOX OCI0 3 METOIO TPYAOBOI eKCIuTyaTarlii, 1o
MOBTOPHO 3[1MCHIOBAJIOCHh OPraHi30BaHOIO T'PYMOI0 3 BHUKOPUCTAHHSIM Ypa3iIMBOIO
CTaHy TIOTEPIIUIMX. 3a BCTAHOBJICHUMH OOCTaBHHAMH BCl BICIM TOTEPITUIHX
OoOMEXyBaINCh y CBOOONI TepecyBaHHS, IOKYMEHTH y HHUX Oynm BimiOpawi,
3aCTOCOBYBAJIMCh TMOTPO3M Ta HACHIBCTBO, 3/IHCHIOBABCS KOHTPOJIb 3a IMPOLIECOM
po0OTH, y BUNIAQJKY BTEUl 3/11IICHIOBABCS MOIIYK MOTEPHIIUX 0Ci0 Ta iX MOBEPHEHHS,

KOIITH, OTPUMaHi 3a MpaIl0 MOTEPNUINX, MPUBIACHIOBAINCH OOBHHYBAUYCHOKO Ta
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PO3NOAUIATIUCh, MK yYaCHMKAMH OpPraHI30BaHOI TpynH. 3a MaTepiajlaMH 1HIIOrO
KPUMIHAJIBHOTO TMPOBAIKCHHSI, 3TiTHO 3 BHPOKOM XOPOJIHCHKOTO PAOHHOTO CYIy
[TontaBchkoi o6macti Big 01 motoro 2017 poky y cipaBi 3a OOBUHYBaYEHHSAM 0COOU
y BUYMHEHHI KPUMIHAJBHOTO MpaBONOpYIIeHHs, nependadyenoro 4. 1 cr. 149 KK
VYkpainu, nas oOrpyHTYBaHHS HAasIBHOCTI TPYJOBOI €KCIUTyaTallli CyJ MMOCHJIaBCs Ha
Bi1iOpaHHsI JOKYMEHTIB Ta 3aCTOCYBaHHS MOCTIMHUX TMOTPO3 IIOJ0 3MEHIICHHS
pO3Mipy TpOoIIOBOT BUHArOPOJAM Y pa3i HCBUKOHAHHS YU HEHAJC)KHOTO BUKOHAHHS
poGoTu. BapTo BpaxoByBaTH Te, 1110 3aKOH HE BUMarae, abu KOHKpETHa KiHIICBa METa
OyJna JIocATHyTa, TOCUTh TOTO, 100 OOBUHYBAYE€HHUI YCB1JOMIIIOBAB 1[I0 METY Ta JisiB
3apajau ii JocarueHHs [87, c. 32].

Cy0'exTOM KpHUMIHQJIBHOTO MpaBOMNOpYIIeHHs, nepegdadeHoro cr. 175 KK
VYkpaiau «Hesunnama 3apobimnoi naamu, cmunenoii, neMcii YU  IHUWUX
VCMAHOBIEHUX 3AKOHOM 8UNJIAM», MOXKe O0yTH oOMexeHe KoJio ocib. J[o HuX 3aKOHOM
BIJIHECEHO JIUIIIe KEPIBHHUKA ITIAMPUEMCTBA, YCTAHOBH 200 OpraHizarlii He3aJeKHO BiJl
dopmu BiacHocti. Ha BigmiHy Big cy0'ekTa KPUMIHQJIBHOTO MPABOMOPYIICHHS,
nepenadaderoro ct. 172 KK Vkpainu, cy0'ekT TOprisii J0IbpMH € 3araibHuM. OTXe,
BIJICYTHICTh HAaBEJICHHX BHUIIE O3HAK CIHEIIaJbHOro Cy0'eKTa KpHUMIHAJIBLHOTO
IIPaBOMOPYIIEHHS BHUKIIOYA€ MOXKIIMBICTh KBali(ikKyBaTH BUMHEHE SK 3JI0YHH Y
chepi MopymieHHS TPYIOBHX IPaB TPOMAJISTH Ta 3a HASBHOCTI 1HIIMX O3HAK MOXKE
CBIIUUTH TMPO T€, IO Ma€ MicIe CKIaJ KPUMIHAJIBHOTO TPABOMOPYIICHHS,
nepenbauenuit cr. 149 KK Vkpainu. Ilo-gpyre, 000B'I3KOBOI0 03HAKOIO TOPTiBIi
JIOJIbMU € KIHIIEBA METa KPUMIHAIBLHOTO TIPABOMIOPYIIEHHS — EKCIUTyaTallisl, 3arajibHe
TIIyMadeHHs K01 MicTUThCs y mpuMitii 1 1o cT. 149 KK Vkpainu. Cepen HaBeaeHHX
B I[ill HOPMI PI3HOBHIIB €KCIUTyaTallii 0 TPYAOBOi BiTHOCUTHLCS MPUMYCOBA TMparls
a00 TPUMYCOBE HaJaHHSA MOCHyr, pabctBo abo 3BW4ai, MOAiOHI 10 pabCTBa,
MiAHEBUTLHUN CTaH, 3aJlydeHHsS y OoproBy kabamy. HasBHICTH Ha3BaHUX IUJIEH nae
3MOTy BiIMEKYBaTH TOPTIBIIO JIOABMU BiJl KpUMIHATBHUX MPABOMOPYIICHB Y cdepi
MOPYIICHHS TPYJOBUX MpaB rpoMajisiH. Tak, HAPUKIaA, BUKOPUCTAHHS TUPEKTOPOM
a00 BJIACHUKOM MIANPHUEMCTBA IMpalll HallMaHOro MpailiBHUKA 03 BIAMOBIIHOI

peecTpalii Ta HEBUIUIaTa HOMY TpOIIOBOI BHHArOpoJMd 3a BUKOHAHY pOOOTY Yy
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BUIAJIKY, SKIIO HOTo mpallsl € NPUMYCOBOIO, Ta 32 HASIBHOCTI 1HIIMX O3HAK TOPTiBII
JIOJIbMU MOBUHHO KBamnidikyBaTuch came 3a cT. 149 KK Vkpainu Ta nomaTtkoBoi
kBamidikamii 3a crarrsamu 172, 175 KK VYkpaiaun ne norpedye. Crarta 149 KK
VYkpainu s 1i€i cuTyauii € HOpMOIO, sika OUIbII TTOBHO OXOIUIIOE BuMHEHE [89, c.
49].

[Ipu BigMexxyBanHi toprisii joaeMu (cT.149 KK) Big epyboco nopywenmns
y200U Npo npayio YKpaincbkoeo epomaosnuna 3a mexcamu Yrpainu (4.2 c1.173 KK)
HEOOXITHO BpaxyBaTH, IO KOHKYPCHIISI MK 3a3HAYCHUMH HOPMaMH BHUHUKA€E B
CUTYyaIlisIX, KOJU WIEThCSA MPO NMpHMYcoBYy mpaifto. [Ipu mpomy rpy0de mopymieHHs
yroJ®M TPO TpaIo MaTHME MICIe JIUIIEC 32 HAasBHOCTI TPYAOBOTO JOTOBOPY, KWW
Oyno ykmnazeHo 0e3 3actocyBaHHs nependadeHux y cr.149 KK crnoco6iB 1 ymoBu
AKOro Tpy0o MOpyIIyloThes B mpoiieci ioro BukoHanHsa. Y cr.173 KK #aerscs mpo
BUXIJ] 32 MEXI1 JJOMOBJICHOCTI pOOOTO/ABI, SIKHUM MIJISIXOM OOMaHy, 3JI0BKHWBAaHHS
JOBIpOI0 a00 NPUMYIIYBaHHS BUMAarae BiJ TpalliBHUKAa BUKOHAHHS pPOOOTH, HE
00yMOBJIeHOT yroj0t0. TOpriBisl JIFOABMHU BIAPIZHAETHCS BiJ IOIO KPUMIHAJIBHOTO
NPaBOMOPYIIEHHSI TUM, 110 TOPrOBEIlb BUKOPUCTOBYE OOMaH, IIAHTAX, ypa3IUBUIA
CTaH, HACWJILCTBO abo iHmi mependadeHi ct. 149 KK cmocobu Bxke mig yac
BepOyBaHHS, YCBIIOMJIIOIOUH MPU IIOMY MOJANIBIITY METY €KCILTyaTallii JJIoAuHu [64,
39-40].

Ckiaa KpUMIHAJIBHOTO TIpaBoIopyiieHHs, nepeadoauenuit cr. 149 KK Vkpainu,
BIJIpI3HAETHCS BiJ ckiany, nependaderoro ct. 447 KK Ykpainu, 06’€kToM, SIKUM Y
HaumMancmei €  BITHOCMHH MHPY Ta MHUPHOTO CIHIBICHYBaHHS OKPEMHUX KpaiH.
BinminHICTh MOJsTae TakoX B 00’€KTUBHINA CTOPOHI: HAWMAHCTBO IOJIATAE JIUIIE Y
BepOyBaHHI, (IHAHCOBOMY 4YHM MaTepiaJbHOMY 3a0XOYCHHI IIFOJMHHM, HaBYaHHI
HaiiMaHIIiB. J[JI1 HROTO HE € XapaKTEPHUM 3/IICHEHHS yTOAN CTOCOBHO JIIOJIUHU, SIKE
BJIACTHBE TOPTiBIi oMU [99, 14-15].

Jlesiki BUCHI BBAXKAIOTh, 1[0 BUTIAJKU TOPTIBII JIIOBMHU 3 METOI0 BUKOPHUCTAHHS
y 30poiHUX KOH(IIKTaX HEOOXITHO KBamiiKyBaTH 3a CYKYHHICTIO KPUMIHAJIBHUX
MPaBONOPYIIEHb: CT.CT. 27 1 447 sk mocOOHMUTBO (UM MiIAOYypeHHs1) y BepOyBaHHI

HaiimMaHIIiB, a Takox 3a cT. 149 KK Vkpainu [124, c. 351]. Lle moB’sa3aHo 3 TUM, 1110
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BepOyBaHHsI JIIOJUHU Mependayvae CIuiaTy 3a ii MOCIYyTrd MeBHOI iaTi. JlocuTh 4acro,
B pe3yJIbTaTl TOPTIBJ1 JIOJbMH JIOJMHA OMHHSIETHCA B PaOCBKUX yMOBax, KOJHU il
€KCIUTyaTyl0Th, TOOTO HE OIJIAYYIOTh ii pOOOTY UM CIIA4yIOTh 3aHAJTO MaJlo. Yce e
MOIJIa YCBIJOMIIFOBAaTH 0co0a, sKa IepeaaBayia JIOAUHY. Taki BUIAIKH HE MOXHA
BBAJKATHU CIIIBYYacTIO Y HAWMAaHCTBI, OCKUIBKM MICIs Mepeaadl JIOJWHUA BiICYTHI
HeoOxigH1 must cT. 447 KK VYkpainu aii, sfiki ckiagaroTh 00 €KTHBHY CTOPOHY
HaliMaHCTBa. Y IMX BUMAJKaX BUYMHEHE HEOOX1AHO KBamidikyBaTu Juiie 3a cT. 149
KK Vkpainu. fkimo x BUHHUMN, mepegatound ocoly, OyB MEpEeKOHAHUN y TOMY, IO
noJlajbllla y4acTb MOTEPHUIOro y 30podHUX KOH(DIIKTax OyJe OIIaTHOI0, Ha IO
MOTOIMBCS MOTEPIUIHM, aje B MOAANbIIOMY HOr0 BUKOPUCTOBYBaJIM Oe3 oruiatu, Aii
3JI0YMHIIS HEOOX1THO KBali(hiKyBaTH TaKMM YMHOM: BIJMOBIJHA YacTWHA CT. 149 1 u.
5ab6ou.4ct.27,4. 2 cT. 15, 4. 1 c1. 447 KK Ykpainu (3n1iiCHEHHS] TOPriBil JIIOABMHU
3 METOIO MOJANBIIOT0 BUKOPUCTAHHS MOTEPIUIOro y 30pOoHHUX KOH(IIKTAX, a TAKOXK
3aMax Ha CHIBy4acTh Yy BHJI TOCOOHMIITBA YM TMIAOYpIOBaHHS Yy BUYHMHEHHI
HaliMaHCTBA) [1, . 6].

VY BUMNaAKy, KOJIM TOPTIBIA JIOABMU 3JIIHCHIOETHCS 3 METOI0 CEKCYyalbHOT
eKCIUTyaTalii JIOAWHHM, e CKjIaJ KPUMIHAJIBHOTO IPABOTIOPYIICHHS MEXYye 31
CKJIaZIOM KPUMIHAJIBHOTO MpaBomnopymieHHs, nependoadenum ct. 303 KK VYkpainu.
Tax camo, 5K 1 B IonIepeIHLOMY BUIIAJIKY, CEKCyalbHa €KCIUTyaTallisl JIOANHH € JIUIIEe
METOIO0 I[LOTO KPHUMIHAIBHOTO MPABOTIOPYIIEHHS. Y BHUMNAIKY, SIKIIO IMOMAIBII il
ocobu, sika oTpuMaia JIIOAUHY OyAyTh CTBOPIOBATH 00 €KTHBHY CTOPOHY CKIIAaIy
KpUMIHAIBHOTO TpaBonopymieHHs, nepeadadeHoro ct. 303 KK VYkpainu, BunHeHe
HEI0 HeoOX1MHO KBamiiKyBaTH 3a CYKYIHICTIO, BiAmoBinHo, cT. 149 Ta ct. 303 KK
Vkpainu. SKmo TopriBis 3AIMCHIOETBCA 3 METOK0 BUKOPUCTAHHS JIOAEH Yy
MOpHOOI3HEC], el CKIaJ KPUMIHAIBHOTO MPABOMOPYIICHHS MEXYE 31 CKIaJ0M,
nepenbauenum cr. 301 KK Vkpainm «BBe3eHHs, BHTOTOBICHHSA, 30yT 1
PO3MOBCIOJKEHHSI TIOpHOTpadiyHUX MpeAMeETiB». SIKmo ocoba, sika OoTpUMyBayia 3
LI€I0 METOI JIIOJMHY, Yy NojaiblioMy Oyae BUMHATH [ii, mepeadadeni crt. 301,
CKO€HE HeoOXIqHO KBamni(ikyBaTH 3a cyKymnHicTio crareil: c¢r. 149 Tta cr. 301 KK

VYkpainu [1, c. 6].
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Po3MexoByIOUM TOPTIBIIO JIFOABMH 13 KPUMIHAJBHUMH IPABONOPYIICHHIMU
OpOTH MOPAIBHOCTI, CIIJ Mam’siTaTd, IO [Jii CcyTeHepa, SKUWA 3a TPOIIOBY
BUHAropoay 3BOJHTH JKIHKY 3 KJIIEHTOM, HE MOYKHA BBa)KaTH TOPTIBJICIO JIFOJIbMH,
HaBITh SKIIO JKIHKY «3aMOBJISIIOTHY Ha Kiibka JHIB. Taki [ii HE0OX1IHO
KBaIiiKyBaTH 3a CIELIAJbHUMU HOPMaMHU SIK 3BLAHUITBO Mg po3nycTd (cT. 302
KK), a0 (3a HasBHOCTI NPUMYCY) — SIK CYyTEHEPCTBO YU BTATHEHHS OCOOU B 3aHSTTS
npocturyiieto (ct.303 KK) [64, c. 39-40].

Y TOMy BHNAJAKY, SKIIO TOPTIBJIS JIOJbMH 3TIMCHIOETHCS 3 METOIO BTSTHCHHSI
MOTEPIUIOr0 Yy 3J0YMHHY JiSUTBHICTh, J1i 0ocoOM MaroTh KBadi(iKyBaTHUCS SIK
CHIBYYacTh Y BYMHCHHI IIMX KPUMIHAJIBHUX IPABOIMOPYIICHB. SIKIO, MpU IHOMY,
MOTEPITUIMM € HETOBHOJITHA 0c00a, TO 32 HasBHOCTI HEOOXIJHUX IIiJICTaB, BUNHEHE
HEOOX1THO KBaTi(piKyBaTH 3a CyKYMHICTIO KpUMIHAJIBHUX MPABONOpPYIIEHb: cT. 149
ta cT. 304 KK Ykpainu «BTArHeHHs! HEMOBHOJITHIX Y 3JI0YMHHY JTISJIbHICTHY.

TopriBis JHOIbMH 3 METOI BIIHATTS IXHIX OpraHiB, TKaHHH a00 KIITHHHOTO
MaTepialy AJig HAKUBH € HAMOUIBbII JIATEHTHUM KPUMIHAJIBHUM MPABOMOPYIICHHSM,
iX BeJMYe3Ha KUTBKICTh HE BUSIBIIAETHCS, IO MEPETBOPIOE 10 HE3aKOHHY AISUIBHICTD,
Ha pgyxe mnpuOyTtkoBy. Ha ceorogni B VYkpaiHi, € O3HaKH, sIKi BKa3ylOTh Ha
PO3IIMPEHHS «YOPHOTO» PHWHKY OpraHiB 1 TKaHWH JoauHA. Hepomiku y
3aKOHOJABCTBI, SIKUM pETyJIOEThCA IIepecajika OpraHiB, 1 IIOB’s3aHl 3 IUM
KOMEPIIIHI THTEPECH, KOPYIIIIiA 1 MaXpalicTBO CTBOPIOIOTH MIATPYHTS ISl PO3BUTKY
HE3aKOHHOI TOPTiBIII OpraHaMH JIOAWHHW. Taki 3JI0YMHU BKE€ BUWIUIA 32 MEXKI
HaIlIOHAIBHUX, TOMY OOpOThOa 3 HUMHU BHUMAara€ CKOOPJAMHOBAHUX 3yCHJIb CBITOBOi
cnutbHOTA. OCOONMBICTIO BYMHEHHS KPUMIHAJBHUX TMPABOMOpPYIIeHs Y cdepi
TpaHCIUIaHTallll OpraHiB a00 TKAHUH JIOJIUHU € y4acTh, SIK IPABUIIO, HE MEHIIIE TPHOX
CTOpIH - JJOHOpa, perumieHTa Ta ocodu (0ci0), MO 3MIMCHIOE TpaHCIUTAHTaIlI0 abo
BUJTyUYCHHS OpraHiB YW TKaHWH JOAWHU. [lopylieHHs BCTaHOBJIEHOTO 3aKOHOM
MOPSANIKY TPaAHCIUIAHTAIll OopraHiB a00 TKAaHWH JIOJMHU BYUHSIOTHCS MEIMYHUMU
MpaliBHUKAMU - JIKapsiMU, SIKI BCyNeped 3aKkOHYy BHUKOHYIOTh oOIlepalii 3a
BIJICYTHICTIO JIIICH31M HA 31MCHEHHS TaKOl MEIMYHO1 MPAKTUKHU. J[JIsT BHUTy4yeHHS Y

JIOJIMHYU OPraHiB YW TKaHWH HUISIXOM MPUMYIIYyBaHHA a00 OOMaHy, XapaKTepHHUM €
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BUYMHEHHS iX OPTraHi30BaHUMH 3JIOYMHHUMHU TPyMamH, 0 CKJIaAy SKHX MOXYThb
BXOJUTH MEIUYHI MPAIlIBHUKH (JIIKapi MIBUKOT MEAUYHOI TOMTOMOTH, AaHECTE310JI0TH -
peaHiMaToJIOTH, XIPYPrH, ONEpalliifiHl cecTpu, CyJOBO-MEANYHI €KCIEepTH Ta 1H.), a
TaKOXX 0COOM, SIKi HE BXOJASATH N0 YHMCJIa MEAUYHUX MPAIIBHUKIB, Ta HajleXaTh 0
KPUMIHAJIbHUX CTPYKTYp, IO CHELIaTi3ylOThCsl HA BUYMHEHHI TAaKMX KPUMIHAJIBHHUX
IIpaBoIOpYyIIEHs [2, c. 10].

SKmo TOpriBAs JIFOABMH — 1€ TMPOJAX JIFOJACH Ta I1X BUKOPUCTAHHS
3JIOYMHHUMH C€JIEMCHTAMH 3 METOI0 OJICpXKaHHS MPUOYTKY, TO TOPTIiBJISA JIOACHBKUMH
opraHamu 1€ OUTbII MiICTYIHUHN, BATOHUEHIIIUN 3JI0UHH.

SIKIO TOPTIBIISA JIFOJABMH 3JIIHCHIOETBCS 3 METOI BWIJIYYCHHS y TOTEPIILJIOro
OpraHiB YW TKaHHH JIJI1 TPAHCIUTAHTAIII] Y¥ HACHJIBHHUIIBKOTO JJOHOPCTBA, el 3JI0YMH
MEXY€ 31 CKJIaJIOM KPUMIHAJIBHOTO MPaBOINOpyIIeHHs, nepeadayeHoro cT. 143 KK
«llopywiennss 8cmaHo6/1eH020 3AKOHOM NOPAOKY MPAHCHIAHMAYii aHamoMIiYHUX
mamepianie ntoounu» ta cr. 144 KK «Hacunvnuyvke oonopcmeoy. SIkmo ocoda, sika
npuadana JIOAUHY, Yy TOJAIBIIOMY 3JIMCHIOE M1i, mepemdadeHi UMH CTATTIMH,
BUYMHEHE HEOOX1THO KBaTi(hiKyBaTH 3a CYKyMHICTIO cTatei: c¢T. 149 ta cT. 143 um cr.
144 KK VYkpainu [1, c. 6].

Toprisis M10abMH, BUNHEHI 3 METOI BHUJIYYCHHS B IOTEPIIIOrO OpraHiB 4d
TKAaHUH JJI1  TpPAHCIUIAHTAIlli YM  HACWIBHUIIBKOTO  JIOHOPCTBA  BHUCTYIIA€
aTbTEPHATUBOIO BijjasieHi (KiHIeBi) MeTi, BkazaHikd y 4. 1 ct. 149 KK Vkpainu,
TOMY i1 BCTAHOBJICHHSI JOCTATHBO JUTsl KBaslipikarii 1iif BUHHOT 0COOM 33 CYKYITHICTIO
KpUMIHAIBHUX TpaBonopyimeHs — 4. 1 cT. 149 ta BinnmosinHoto yactuHoto CcT. 143 KK
VYkpainu. VY BuUnaaxky, KOJIM BUHHUN BUMHHUB HE3aKOHHY TOPTIBJIS aHATOMIYHUMH
MaTtepiayamu JIFOIWHU, WOTo ii ciix kBamidikyBaty 3a 4. 1 cT. 149 ta 4. 3 c1. 143
KK Vkpainu. VYcranoBneHHs 1ii€i MeTH Tniepenbadae HamaraHHs 0e3 3roau
MOTEPIJIOTO 3IMCHUTH XIpypridyHe BTPYYaHHS B WOTO OpraHi3M, IOB’S3aHE 3
IepecajIkor0 HOro OpraHiB UM TKAHWH 1HIIN JTIOIAHI.

TopriBisg nOAbMU, BHACTIIOK SIKOi OyJ0 3/11MCHEHO HE3aKOHHE MPOBEACHHS
JOCJIIJIIB HAJl JIIOJJMHOI0 200 BUMHEHO MOPYILIEHHS BCTAHOBIEHOI'O 3aKOHOM MOPSJIKY

TpaHCIJIAHTAallll aHATOMIYHUX  MaTepialliB  JIIOJAUHHU, YTBOPIOE  CYKYIHICTb
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KPUMIHAJIBHUX MPABOMOPYIIEHb, nepeadadeHux crarramu 149 ta 142 abo 143 KK
VYkpainu. OcoOnuBICTh TOPriBIl JIFOABMH MOJSATA€ y 3A1MCHEHHI HE3aKOHHOI YroJu
o010  JIOAWHW, 10 BLAOMBAETbCS HAa  CKJIaAl  I[OTO  KPUMIHAJIBHOIO
MIPABOIOPYIIICHHS.

31 ckiagaMu KpUMIHAJIBHUX NPABONOPYIIEHb, SIKI mepefdadeHi cr. cr. 146,
147, 148 KK VYkpainu, nei 3m04uH 00’€qHYE Te, 10 YC1 BOHU MOCSTAIOTh Ha
CyCHUIBHI BIJHOCHHHU, TMOB’si3aH1 31 CBOOOAOIO JIOMUHH. MDK THM, OCOOJIMBICTIO
CKJIany 370unHy, nepeadadenoro cT. 149 KK Vkpainu, € Te, 1110 00’ €KTHBHA CTOpOHA
y IIbOMY BUNAJAKY 311MCHIOETHCS y (OpMI mepeaadi JIIOAUHM 1HIIH 0co0l1 3a NEBHY
BUHAropoay 4u 6e3 takoi. Binpi3Hse 1ei 3J104MH TaKoX Te, 10 Y HUHIIIHIA peaakiii
ct. 149 KK ans cy0’€KTHBHOI CTOPOHHM OOOB’S3KOBOIO € METa, SIKa Ma€ CKJIATHUN
xapakrep [99, c. 14-15].

Y u. 2 ct. 146 KK VYkpainu nepenbaueHa BiAMOBIIANBHICTh 32 HE3aKOHHE
no30aBJeHHs BOJII a00 BUKpAJCHHS JIOJUHU, BYMHEHE 3 KOPHUCIMBUX MOTHUBIB.
Bunagku, komu muisixoM BHUKpajaeHHsS Ta (a00) mo30aBiIeHHS BOJII  0COOY
NPUMYIITYIOTh 10 BUKOHAHHS TIEBHOT POOOTH J1JIsi BIACHOTO HE3aKOHHOTO 30araueHHs,
TaKOXK MOXYTh PO3TIIAIATUCH K SKCILTyaTallis MMparli JFOIUHH.

Bukpanenns monuan a60 He3aKOHHE 1M030aBJICHHS BOJIi, BYUMHEH1 JI0 TIOYATKY
BUKOHAHHS O0'€KTMBHOI CTOPOHM CKJIaay 3JI04uHy, mnepenbdadeHoro cr. 149 KK
VYkpainu, kBamidikyBatumyThesi 3a cT. 146 KK Vkpainu. [Ipu nmpoMy He3akoHHE
IM030aBJICHHS BOJII JIIOJAWHK, BYMHIOBAHE B)KE IIiJ Yac BUKOHAHHSA OO'€KTHBHOT
CTOPOHHM CKJIaAy 37104nHYy, nepeadadenoro cr. 149 KK Ykpainu, oxormoeTbes nepes
OaueHnM 4. 2 1l€l CTATTI HACHWJILCTBOM, II[0 HE € HEOE3NMECUYHUM IS KUTTI YU
3I0POB'S IOTEPIIJIOT0 UM WOTO OIM3BKHX, a TOMY JTOJAATKOBOI KBami(ikairii 3a cT. 146
KK Vkpainu He notrpeOye.

OCKITBKH JTOCUThH YacTO TOPTIBIJISI JIFOJIBMH TIOB’Si3aHA 3 MO30aBICHHSM BOJI
monquHr abo K 3 11 BUKpaAeHHSM, IIeH 3J0YMH HEOOXITHO BIIPIZHATH Bix
KpUMIHAIBHOTO MpaBonopyiieHHs, nepeadauenoro ct. 146 KK Ykpainu «Hezaxoune
nosbasienHs 604l abo BUKpadeHHs JroO0uHu». BU3HAYMBIIM TOMIOHICTH IHMX

3JI0YMHIB, MIPOCTIIIE MTPOBECTU 1XHE po3MekyBaHHs. [loai0HICTh Mmosirae, no-nepuie,
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B TOMY, 1110 CBOOOA JIFOAMHU € OCHOBHUM O€3MOCepe/IHIM 00’ €KTOM y IUX CKJIaaax
KPUMIHAJIBHUX TPaBOMOPYIICeHb. [IpoTe, TOPTiBIS JIIOABMH 3aBXIH TIOCATAE Ha
CyCHUIbHI BIJTHOCHHHM, IIOB’S3aHI 3 4YECTI0O Ta TIIHICTIO JIOJUHU, SIKI TaKOXK €
OCHOBHUM Oe3mnocepeHiM 00’ €KTOM IbOr0 KpUMIHAIBHOrO npaBonopyiieHHs. [lo-
JpyTe, B O3HAKax Cy0’ €KTHBHOI CTOPOHU KPUMIHAIBHOTO MPaBOTIOPYIIICHHS, a, CaMe,
1 TOPriBjIS JIIOABMU 1 HE3aKOHHE IMO030aBJICHHS BOJII a00 BUKPAJCHHS JIIOJUHU
3MIHCHIOIOTHCSA 3 MPAMUM YMHCIOM. J[0 TSOKKMX HaCiIKiB ocob0a Ma€ CTaBUTHUCS 3
HeoOepexkHO  (popMoro  BUHHM. BIAMIHHICTE [HMX CKIAIIB  KpUMIHAJBHUX
NIPABOIOPYIIEHB MOJISATAE B TOMY, IIIO IIPU TOPTIBIIi JIIOJbMH 000B’ I3KOBOIO 03HAKOIO
Ccy0’€KTHUBHOI CTOPOHM € METa 3JI0YMHY, YOr0 HEMae€ y 3JI0YHHI, Nepe0adyeHoMYy CT.
146 KK Vkpainu. TopriBas moabMu 3IIHCHIOETbCS 3 METOIO eKCIUTyaTallii.
Bignogiguo mo m. 1 mpumitku ct. 149 KK Ykpainu min ekcrutyaTaiiero JOIUHA CIiT
po3yMiTh Bci (OopMHM CEKCyallbHOI eKCIuTyaTtailii, BAKOPUCTAHHS B IOPHOOI3HECI,
IPUMYCOBY TIpaIfto abo MpUMYCOBE HaJaHHS MOCIYT, pabcTBO ab0 3BWYal, MOAi0H1 10
pabcTBa, MITHEBUILHUN CTaH, 3alydeHHs B OOproBy kabaiy, BUJIYYECHHS OpTraHiB,
NPOBEJICHHS MOCHIIIB HaJl JIOJUHOI0 Oe3 ii 3roau, yCHHOBIICHHSA (yAOYEpiHHS) 3
METOI0 HaXWBH, IPUMYCOBY BariTHICTb, BTATHCHHS Y 3JI0YMHHY JiSUIbHICTD,
BUKOPHUCTAHHS y 30poMHMX KOHQIIIKTaxX TOImIO. BiIMIHHICTE MOJATAE TAKOXK Y
3MIACHEHH] 00’ €KTHBHOI CTOPOHHU CKiIaay 3704uHy. OCKUIBKM CYTHICTh TOPTIBII
JIFOJIBMU MOJISATA€E B TOMY, IO 3 JIOAUHOK MTOBOJATHCS SIK 3 TOBAPOM, EPEIAIOUH 11 3
OJIHMX PYyK B IHINI 3a TEBHY IUIaTy 4YM 0Oe€3 Takoi, 00 ’€KTUBHA CTOPOHA TaKOXK
XapaKTepU3y€eThCs TISIMA TIO BITUY>KEHHIO OCOOHW, SKi, SK 3a3Ha4ajiocsi, TaKOX
MOXXYTh CYNPOBOKYBATHCS MO30aBICHHSIM BOJII Ta BUKPAJECHHSAM JIIOJIMHU, IO Ma€
TMOJICTIIYBATH 31IMCHEHHS I[LOTO 3JI0YHHY.

Y Bumagkax, KOJH TOPTIBISA JIOJBMHU CYNPOBOKYETHCS 3aXOTUICHHSM
JIOMUHKM, 11 HEOOXiAHO TaKOX BIAMEKOBYBATH BiJd CKJIaAy KpPHMIHAJIBHOTO
npaBonopyuieHHs, nependayenoro ct. 147 KK Vkpainu «3axonnenns sapyunuxie».
Ak 1 3 TomepemHIM CKJIagoM 3J0YMHY, TOPTIBII0 JIOABMU 13 3aXOIJICHHSIM
3apy4YHUKIB €JJHa€ OCHOBHHI Oe3nocepeiHiil 00’ €KT, IKUM € 0cOOKCTa BOJISI JTFOJJUHH.

Cy0’eKTHBHA CTOPOHA TAaKOX XapaKTEPU3YEThCS MPSMUM yMUCIOM. fIK 1 B TOPriBii
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JIOJbMH, y CKJIaJl KPUMIHAJIBHOTO MpaBoONopylleHHs, nependadeHoro ct. 147 KK
VYkpainu, 000B’A3KOBOIO 03HAKOIO Cy0’€KTHMBHOI CTOpOHU € MeTa. IIpote, 3MicT wiei
METH BIAPI3HAETHCA BIJ METH 3AIMCHEHHS TOPriBil JHoabMu. TyT BoHa Mae
aNbTepHATUBHUM XapakTep 1 Ma€ Ha METI CHOHYKaTH pOJAUYIB 3aTPUMAHOTO,
Jep>kaBHy a0o0 1HIIY YCTaHOBY, MIANPUEMCTBO YK Oprasizamito, ¢Gi3uuHy ado
city’k00BY 0c00y 710 BUMHEHHS Oyb-AKO1 A1l UM yTPUMAHHA BiJ YUUHEHHS OyAb-SKOi
Iii AK yMOBHU 3BUIbHEHHs 3apydHHKa. OO’ €KTHBHA CTOpPOHA TAaKOX BIAPI3HAETHCA,
OCKUIbKM TpHU 3aXOIUIEHHI 3apy4yHHKa BIH HE TMepefaeTbhcs IHIINH ocoli, a, 3a
BUKOHAHHS TIEBHMX BHMOT, TIOBEPTAETHCS B CEPEOBHINE 3BHYAHHOTO HOTO
nepeOyBanHs. CiiJ 3a3HAYMTH, 1110, Y IbOMY BHIIJKy TIOBEPHEHHS JIOJMHU, K 1 B
TOPTIBJII JIFOJABMH, TAKOX CYIPOBOJKYETHCS JOCATHCHHSIM TMEBHOI JIOMOBJICHOCTI
o0 nepenayi groauHu. [Ipore, i KpUMiHAIBHI IPABONOPYIICHHS BIAPI3HSIE TE, 110
MDK BHKpajadeM 1 0co0010, y sIKoro nepedyBajia JoMHa, He ICHYBaJIO MOMepeaHbOT
B3a€MHOI 3TrOAM Ha OIUIaTHy mepedady JmoAuHu. [lpu Toprieial JroapMuy,
JIOMOBJIEHICTb 3 0CO0010, SIKII Ma€e nepeaaBaTHCs JIIOIMHA, ICHYE, K IPaBUIIO, LIE 10
MOMEHTY 11 3axorieHHs. Jlo Toro », $K 3a3Hadajoch, caM MOTEPHUIMH MICHs
nepefadi 3a HbOTO BHUKYIY, B OCTaTOYHOMY IIJACYMKY, IOBEPTA€THCA y CBOE
MikpocepenoBuie. Ilepenaya BukpadeHOi JIOAMHU MICHASA CIUIATH 3a HEl MEBHOrO
BUKYITy HE MOXKE PO3IISLAATUCS SK TOPTIBIISI JIOAbMHU. ToMy KBaihikyBaTH BUHHEHE
y IbOMY BUTaaKy HeoOxiaHo 3a cT. 147 KK Ykpainu.

TopriBisg aOIBMH TICHO TIOB’Si3aHa 3 TPYAOBOIO MITrpaIli€lo, IpoTe HE
BUYEpIIyE BCHOIO CIHEKTPY 3JIOUYMHHUX i, CHPIMOBAHUX Ha MPOTUIIPABHE
OTpUMaHHS MPUOYTKIB BiJl OCTAaHHBOI. [3 111€10 METOIO BUMHSIOTHCS TAKOXK HE3AKOHHE
nepernpasieHHs 0oci0 uepe3 aep:kaBHUM kKopaoH Ykpainu (c1.332 KK), BukpajaeHHs
ab6o minmpobnenuss mokymentiB (crarti 357, 358 KK), mraxpaiictBo (c1.190 KK),
MOPYILIEHHS NOPAJIKY 3aMHSTTS rocrnojapcbkoro AisnbHIcTIO (cT.202 KK) [64, c. 39-
40].

VY pa3si, Konu TOPriBjis JIOJBMU IOB'S3aHA 3 OpPraHi3aIi€lo iX HE3aKOHHOTO
MEPETpaBICHHs Yepe3 JIep)KaBHUN KOPIOH YKpaiHW, KepIBHUUTBOM TaKHUMH TISIMU

a00 CHOpUsSHHAM iX BYMHEHHIO IIOpaJaMH, BKa3IBKaMH, HAJaHHSAM 3aco0iB 4YH
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YCYHEHHSIM TIEPEIKOJl, HasBHA CYKYMHICTh KPUMIHAJIBHUX  IPaBOMOPYIICHD,
nepenOavenux crartaMu 149 Tta 332 KK Vkpainu. HeoOXigHICTP 10AaTKOBOI
KBaTipikallii 3yMoBlieHa THM, 110 YMHHA peaakuis cr. 149 KK Vkpainu He oxoruitoe
HE3aKOHHE MEepEeMILLEHHS JIOJUHU Yepe3 Jep >KaBHUN KOPJIOH YKpaiHu.

Bukpanennss uu mingpoOfieHHs JOKYMEHTIB, $KI HaJalTh @paBO Ha
NEepeTHHAHHS JIeP>)KaBHOTO KOPJOHY YKpaiHH, 3 MOAAIBIINM iX BUKOPUCTAHHIM IS
NepeMIIEHHS JIFOJUHUA Yepe3 KOPJOH He OXOIUIorThes ctartsmu 149 ta 332 KK 1
noTpedyroTh caMoCTiHOT kBamidikarii 3a ¢1.357 abo c1.358 KK.

BpaxoBytoun BHKIaneHE, CIiJ 3ayBaXUTH, IO TOPTIBIS JIFOJBMU MOXE
CYIIPOBO/KYBAaTUCS BYMHEHHsSM (200 MaTé CBOIM HACIIJIKOM BYMHEHHS) I1HIIHAX
KPUMIHAJIIBHUX TPAaBOIMOPYIIEHb, IO BUXOAATH 32 MEXKi CKIaIy, MependadeHoro Cr.
149 KK VYkpainu. V Takux BUIaakKax jaii ocoou ciij KBamipikyBaTh 3a CYKYIHICTIO
KPUMiHAJTbHUX NPaBOMOPYIICHh (31 KPUMIHAJILHUMHU MIPaBOIOPYIICHHSIMH,
nepeadadenumu crattsamu 332, 357, 358 KK Ykpainn).

[linkomM MoXnIMBOWO € W 1HmA KBamidikamis i, SKi TOJATalOTh Yy
BUKOPUCTaHHI TPYAOBOI Mirpamii Juisi HE3aKOHHOro 30aradeHHs, HampuKiIal,
oOMaHHOTO  3aBOJIOAIHHS TpoIlMMa IIiJl TPUBOJAOM HAJAaHHSA TOCIYr 13
IpareBIalmTyBaHHSI 32 KOPJIOHOM (3a BIACYTHOCTI O3HAK 3JI0YHMHY, Mepen0adyeHoro
cT.149 KK) six maxpaiictsa (ct.190 KK).

Taxum ynHOM, JJISI PO3MEKYBAaHHS TOPTiBIIl JIFOABMHU 13 CYMDKHUMH CKJIagaMu
KpUMIHATBHUX  TPaBOMOPYIICHb HEOOXIHO BpaxoByBaTH BCi 0€3 BHUHATKY
00’€KTHBHI Ta CyO’€KTHMBHI O3HAaKM CKJIaJTy KPHUMIHAJIBHOTO TMPABOMOPYIICHHS Ta

BpPaxOBYBATH II€ MiJ] YaC KPUMIHAIBHO-TIPABOBO1 kKBamiikarii [1, c. 6].

4.2. Ilponmo3umii 1mOA0 YIOCKOHAJIEHHSI HOPMH NP0 KPHUMiHAJIbHY
BiAMOBIiZAJIBHICTH 32 TOPTIBJIIO JIOAbMHU

VY HayIli KpUMIHATFHOTO TIpaBa 3arajJlbHOBU3HAHHUM € TIOJIOKECHHSI TPO Te, 110
«MOBa 3aKOHY 3aBXkJW MOBMHHA OYTHU CKYIOIO, CTUCIIOI Ta TouHOwO» [122, c. 105].
Oco0nuBO 111 BUMOTH MpEI SBISIOTBCS 10 KOHCTPYKIi JUCMIO3MUIII CcTaTel

Oco6muBoi uvactuan KK, y KOTpUX ONHUCYIOTHCA O3HAKM KOHKPETHOTO CKJIaIy
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KPUMIHAJILHOTO TpaBomnopyiieHHs. [Ipu 1ipoMy, K CrpaBeIMBO MiKPECTIOETHCS B
JTEpaTypl, «3aKOHOAABELb BUILISAE 13 BCIET CYKYITHOCTI O3HAK, 110 XapaKTEPU3YIOTh
TOM YW IHINWUWA 3J0YMH, HAWOLIBII BaXKJIMBI, 3HAYMMI Ta TUIIOBI, KOTPl OJUHAKOBO
BJIACTHBI BCIM 3JI0YMHAM JaHoOro Buay» [125, c. 64]. 3 ypaxyBaHHSM BHUKJIAJEHOTO
YSIBJISIETHCS, IO PIBEHb 3aKOHOJIABUOT TEXHIKA BUKIIAy HOPMH, SIKA MICTUTBCS B 4. 1
cT. 149 KK, BUMarae cBOro y10CKOHaJ€HHS.

Hazga cr. 149 KK («Toprisns moapMu») HE BIANOBIA€ B TOBHIN MIpl 3MICTY
penakiii 4.1 1iei crarTi, y SKif 3TOYMHHOIO BU3HAETHCS HE JIMINE OIUIaTHA, aje i
Oe3omnaTHa TMepenaya JIOJWHU. Y CBOKO YEPry TMOHSTTS «TOPTIBIS JIFOIBMI
OXOILITIOE COOOIO JIUIIIE BUTIAKU OTUIATHOI Mepenadi I IuHH.

HaBpsin un MO)KHA BBa)KaTH OOTPYHTOBAaHUM BiJHECCHHS BEpOYBaHHSI JHOUHU
70 O0'€KTUBHOI CTOPOHHU TOPTiBJI1 JIIOABMHU, OCKUIBKM caMe BepOyBaHHS MeEpeaye
TOPTiBJI1 JIFOJABMH 132 CBOEIO HEOE3MEUHICTIO 3HAYHO il TOCTYIAETHCA.

CyTHICTh TaKOTO SBHUIIA SK TOPTIBISA JIOJBMH IOJsTae HE y BepOyBaHHI
MOTEPITUINX, a y 3IMCHEeHH] 1010 JIFOJUHUA HEe3aKOHHOI yroau y ¢bopmi nepemadi Ta
onepkaHHs (3aBojomiHHs) Hero. I1[o cTocyeTbess BepOyBaHHSA, TO IIi Jii MOBHHHI
BU3HABATHUCS TOTYBAHHSM JI0 KPUMIHAIBHOTO MPABOMOPYIICHHS.

Bukmtounnii  mepenik  cmoco0iB  BUMHEHHS TOPriBIiI JIOABMH (a came
OJlep KaHHS JIFOAMHN) MOXE 3HAYHO YCKJIAJIHUTU PO3YMIHHS OKPEMHUX TMOJIOKEHb CT.
149 KK, ockinbku mepemada JIFOAUHY, sSKa TICHO IMOB'3aHa 3 1 OACp)KaHHAM, MOXKE
Oyt BunMHeHa Oyab-akuM crnocoOom. lle no3Boiisie CTBepKyBaTH MpO Te, IO
MO>KJIMB1 BHUITQJIKH, KOJM 0C00a, sika TMepeae MOTEPIIIOTO, MPUTATYBATUMETHCS 0
KpUMiHAJIBHOI BIIMMOBIAAIBHOCTI, @ 0c00a, sIka OJIePKY€ JIOIUHY, B ACIKUX BUIIAIKAX
MOK€ YHUKATH TaKOl BiMOBIIAIBHOCTI (SKIIO CIIOCIO O/lep >KaHHs MOTEPIIOTo, SIKUN
3acTocyBaB "TOKYTeIh'", HE MANaae Mg KOACH 13 THX, IO 3a3HadeHi B 4.1 cT.149
KK).

barato Hemopo3ymiHb BHKJIMKAa€ W PO3YMIHHS TaKOTO CHOCOOY TOPTiBIi
JTIOAPMHU SIK BUKOPHUCTAHHS YpPAa3JIMBOTO CTAaHY IMOTEPMilioi ocoObu 3 Orisay Ha
BU3HAYEHHSI YPa3JIMBOI0 CTaHy, II0 MICTUTHCS Y 3alPONOHOBAHIA 4.2 MPUMITKH JO

ct. 149 KK. 30kpema, BaXKO 3pO3yMmiTH, IIO CaM€ MAa€ThCS Ha yBa3l mij 30irom
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TSOKKUX 0OCOOUCTHX, CiIMEHHUX a0 1HIUX 00cTaBuH? [lepenik Takux 00CTaBUH MOXKE
OyTH 3HAYHMM 1 PI3HOIUIAHOBUM («XJIONELb NOKUHYB», «HE BHUCTAaya€ IpoIIeH Ha
TUTSIIIKYY TOILO).

HasBuicte B umnHIN penakiii 4.1 cr. 149 KK Metu ekcruyarariii JitoJuHU,
MOKE€ YHEMOMJIMBUTH 3aCTOCYBAHHS Ili€i CTATTI y THX BHUMAAKaX, KOJU (DAaKTHIHO
TOPTiBJIS JIOJbMHU BCE K TAKK Ma€ Miclie (HaNpuKIIaJ, KyIiBis Majoi AUTHHH CIM'€I0,
sKa HE MOXE MaTHU CBOiX JiTeH, 0e3 MEeTH eKcIulyaTallii Takoi AuTHuHHU). BBaxkaeMo,
IO TOPTIBJIS JIFOJbMH NTOBUHHA BU3HABATHCS Y OYJb-IKOMY BUIIAJAKY KPUMIHAJIBHOTO
NIPABOIOPYIIIEHHS HE3aJCKHO Bijl MOCTABJICHOI 3JIOYMHIAMH METH. TakKuM YHHOM,
KOHCTaTy€eMO, 1110 TOPTIBJIS JIFOJBMU MOKJIMBA HE JIMIIIE 3 METOIO eKCIuTyaTallii, a i 3
METOIO OJICpXKaHHS iHWLOi 6U200U, OCTaHHIO CIija 3a3HaunTh B 4. 1 cT. 149 KK [68, c.
71-74].

Mu mniarpumyemo aymky mnpod. C.C. SueHka, sSKud 3amnporoHyBaB s
BJOCKOHAJIEHHS TPAaBOBOTO MEXaHI3MY MPOTHUJIII TOPTiBIl JIOABMHU, 1€ TOHSTTS
XKEepPTBU (MOTEPILIOT YU TMOTEPIUIOTO) CYCIIUTh YM W IMEPEeIUTiTa€ThCsl 3 MOHSATTAM
cy0'ekTa CaMOCTIHHOTO KPUMIHAJIBLHOTO TPABOIMOPYIIEHHS, IO YacTO CYMPOBOIKYE
TOPTIBJIFO JIIOABMH (30KpeMa, IMIpPOOJICHHS JOKYMEHTIB), BBECTH HOPMY, sKa
CIIOHYKaja O >KepTBY TOPTiBJl JIIOJABMHU JI0 CHIBPOOITHHUIITBA 3 MPaBOOXOPOHHUMH
opranamu (moniona HopMa € B KK PecniyOniku MongoBa — 4.4 cT.165): «IloTepmina
(moTepIrinuii) BiA TOPTiBII JIFOABMU 3BUIBHSETHCS BiJl MOKAapaHHS (BapiaHTH: "Bij
KPUMIHAIBHOTO TIepeciinyBaHHsa", "Bil KpUMIH&JIBHOI BiAmoBimambHOCTI") 3a
BUYMHEHHS KPUMIHAJIBHUX MPABOMOPYIIEHb Y 3B'SI3KY 3 IIUM CBOIM MPOIECyaTbHUM
CTaTycoM, SIKIIIO BOHA Jajia 3rojly Ta pPeajbHO CHIBPOOITHUYAE 3 TIPABOOXOPOHHUM
opraHoM (BapiaHT — "3 OpraHOM KPUMIHAJIBHOTO MepecaiayBaHHs") MO I cripaBi»
[136, c. 63-64].

C.C.Snenko BKasye, 0 TOPTiBJISA JIOJIBMH MOXKE MAaTH MICIIE K B YKpaiHi, Tak
1 OyTH TOB'SA3aHOI0 3 MEPEMIIICHHSAM IMOTEPITIOl (IOTEPILIOro) Yepe3 KOPJOH, IO
MIJBUIIYE CTYIIHb CYCHUIBHOT HEOE3MEYHOCTI 3JI0UMHY ¥ Mae OyTH BpaxoBaHE SIK

Moro kBamiikyroua o3Haka. He BuKIIIOUE€HO, 110 TpOMaJsHUH YKpaiHu abo ocoda

0e3 TpOMaJsSHCTBA, 110 MOCTIMHO MpOXUBa€ B YKpaiHi, 3A1IMCHUTH 3J0YMH Ha
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TEPUTOPIi IHIIOI JEp>KaBU, B TOMY YHKCIl MOB'SI3aHUM 3 MEPEMILEHHAM MOTEPHUIOi
(motepmiioro) 4epe3 ii AepkaBHUU KOpAOH. OTxe, KBali(iKyHOUOH O3HAKOIO
3JI0OYMHY MOK€ OyTH MEepeMINICHHS >KePTBH 4epe3 JACpKaBHUM KOPAOH OyIb-KO1
Kkpainu [136, c. 65].

Cepen croco0iB BUMHEHHS PO3IIIA1lyBaHOTO KPUMIHAJIBHOTO
MPaBOMOPYIIEHHS B 3raJlaHOMy BKa3aHO W BUKpaJeHHs JoauHu. Llg obctaBuHa
BUYMHCHHS  3JI0OYMHY XapaKTePU3YEThCS  IMIIBHINEHUM CTYIIEHEM  CYCIUIBHOT
HeOEe3MeYHOCT1 1 MOKe OyTH BKazaHa sk Horo kBamidikyroda O3HaKa.

A.C.IToniToBa mMpomnoHye 3 METOIO MiIBUIIEHHS €(EeKTUBHOCTI KPUMIHAJIBHO-
PaBOBOi MPOTHUIII TOPTiBii JIOABMU 3MIHUTH aucno3uilio ct. 149 KK Vkpainu ta
BUKJIACTU 11 y Takiii penmakuii: «Topriias moaesmMu, TOOTO ii, cCOpsiMOBaHI Ha
oOMEeKeHHs CBOOOAM OCOOM NUISAXOM ii mpoaaky abo 1HIIO1 OIJIaTHOI mepenadi, 1
3MIMCHEHHS 111010 Hei Oyab-SAKO1 1HIIIOT HE3aKOHHO1 YTOJIH, OB’ sI3aHO1 3 OTPUMAaHHSIM
BUTOJIM MaitHOBOTO a00 HEeMaiHOBOTO Xapakrepy» [102, c. 312].

O.IL.TopnivHIOK TPOTIOHYE, HA OCHOB1 aHali3y 3aKOHOJIaBCTBA, MIKHAPOHO-
IIPABOBHUX aKTIB Ta IOPUIUYHOI JIITEpaTypH ISl YHUKHEHHS TPYIHOIIIB y TIIyMayeHH1
3JI0YMHY PO TOPTIBIIO JIOABMHU BBAKAEMO IOIUTBHUM BHUKJIACTH YAaCTUHY MEPILY
cratti 149 KK Vkpainm y takomy Burismi: «Toprieias mgroapMu abo 301HCHEHHS
1HIIOT HE3aKOHHOI yroaud IMOoJ0 JIOJWHH, TOOTO BepOyBaHHS, IEPEMIICHHS,
NEepPEeXOBYBaHHA, Iiepeada, OTPHUMaHHA Ta BYMHEHHS IHIIUX Jid 13 METOIo
eKCIUTyaTalii JIJUHM». Y TaKuHd CIoci0 MokHa Oyje YHUKHYTH JUCKYCIH II0A0
TIIyMa4yeHHs 00’ €KTHUBHOI CTOPOHHU 3MO0YHMHY. Take (GOpMyIrOBaHHS 00’ €KTUBHOI
CTOPOHHM KPUMIHAJIBHOTO TIPABOIOPYIICHHS OyJe Yy3roJKyBaTHUCS 3 HA3BOIO CTATTI
«Topriens monpmu abo iHIIA HE3aKOHHA YTo/1a MO0 JIIOIUHNY». BBaxkaemMo, 1110, 5K 1
y BHIIAJIKy 3 HEIOIUIBHICTIO TIEPEPaxOBYBaTH CIOCOOM BYMHEHHS KPHUMIHAIBHOTO
MPABOMOPYIICHHS, HEMOTPIOHO BKa3yBaTH HAa BUUYEPITHHUM MEPENIK Mii, SKi MOXYTb
YTBOPIOBATH BIATIOBIIHE KpHUMIHAJIbHE MpaBOMOpYIIeHHS. BomgHouac BKa3iBka Ha
METY «EKCIUTyaTallisi», sika 3TiIHO 3 HOBOIO PEJAKIIEI0 CTaTTI CTOCYEThCS BCiX (popMm

MOCSATAaHHA 1 MiKpecoe cnenudiky came bOro KpUMIHAIBHOTO MPaBONOPYIIEH HS,



111

MOBHICTIO BIANOBIIaTHME BU3HAYEHHIO TOPTIBII JIIOJABMH B MIXHApOJHO-TIPABOBUX
TOKyMeHTax [235, c. 265].

VY HaykoBiii iiTepatypi OyJ0 BUCIOBICHO MPONO3UIII0 EPEHECTH CTATTIO, 110
nependayae BIAMNOBINAJIBHICTG 3a TOPriBmo Joabmu, 10 posauvry XII KK -
BIIMOBIIHO JI0 OCHOBHOT'O 0€3MOCEPEeHhOr0 00’€KTa TOPTiBI JIIOABMH, SKUM, Ha
nymMky A.M. Opneana ta b. B. Jluzory6a, € mMopaibHicTb. ABTOpU HPONOHYBAJIU
3akpinuTy aanui cknan y crarri 301-1 KK. Aprymenrtyrooud cBOIO MNpOMO3MILis,
HAYKOBI[I BKa3ylOTh, 110 ICHYIOTh BUIAJIKK TOPTIBII JIIOJAbMH, B SIKUX BOJS MPOAAHOL
JIIOJIMHYU HE MOTEpHae - JI0JMHA nepedyBae y CKpyTHOMY MaTepialbHOMY CTaHOBHIII
1 TOOPOBUIBHO MOTOMKYEThCS Ha CBiM mpojax. Cyau Taki Ail MUJIKOM CIIPaBEIJIMBO
KBaJII(PIKYIOTh SIK TOPTIBJIIO JIOJbMU. Y TEPIIY YEepry, y TaKUX BHUMAAKaX MOTEpHae
MOPAJIbHICTh, OCKUIbKM JIMIIE i B yciX 0€3 BUHATKY BUINAJKaX BUMHEHHS TOPTIBII
JOJIbMU 3aBJIAETHCS 1IKO0J1a. TOMY IpoOMaJChKy MOPaIbHICTh MPOMOHYETHCS BU3HATH
OCHOBHUM 0Oe3mnocepefiHiM 00’€KTOM KPUMIHAJIBHOTO MPABOMOPYUIEHHS, IO
posrmsgaeTeess [94, c. 102]. BBaxkaemo, Taka mpomo3ullis Mae OyTH BTUICHa B
HaI[IOHAJIbHE 3aKOHOJABCTBO, MPOTE HABPAJ UM 1€ MOXIMBO Ha JaHOMY eTarl
CTaHOBJICHHS Ta PO3BUTKY CY4aCHOTO KPUMIHAJIBHOTO TIPaBa.

Hosa penakiiis crarti 149 KK VYkpaiau € CBIIYEHHSIM TOro, IO YKpaiHOIO
OyJ10 TOTpUMaHO MIXKHAPOIHUX 30008’ sA3aHb 11010 KPUMIiHAJI3aIlii TOPTiBI1 JTIOIbMH,
a BITUM3HSHE 3aKOHOJIABCTBO CTaJIO OJIMK4Ye J0 €BPONEHCHKOro. | xoda BoHa Jemio
MOpYIIy€e TPAAUIIAHI 11 HAIIOTO 3aKOHOJABCTBA TMpaBwiia (POPMYITIOBAHHS HOPM
Oco6anBoi yactuanu KK, BoHa € OUIBII HJOCKOHAJIOI Ta >KATTE3MATHOIO, HIK

nonepeaHs Hopma [64, c. 39].

BucHoBku 10 po3ainy 4

MoskHa BHAUTUTH TI'SITh TPYN KPUMIHAIBHUX MPABOMOPYIIEHb, KOTPI TaK UM
1HaKIIe BHCTYNAIOTh CKJIQJOBUMH €IIEMEHTAMH KPHUMIHAIBHOI isIIBHOCTI, IIIO
IPYHTY€ETbCSI HA TOPTiBAl JIIOABMHU. 3alporoHOBaHa Kiacu(ikalis KpUMIHATbHUX
MPaBOMOPYIICHb, TIOB’SI3aHUX 3 TOPTIBICIO JIOJBMU, JTIO3BOJIUTH MPABO3aCTOCOBHUM

opraHaM MpaBWIbHO KBaji()iKyBaTH BKa3aHl KPUMIHAJIbHI MPABOMNOPYUIEHHS IpU
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KOHKYPEHI1i KpUMIHAJIbHO-IIPABOBUX HOPM, BUAUIMTU MpoOJeMHU KBalidikauii npu
CYKYNHOCTI KpPUMIHAJbHUX MPaBONOPYLIEHb, 1 3’5ICYBaTU BIAMIHHOCTI CYMDKHHX
CKJIaJ1B KpUMIHAJIbHUX MPABONOPYLIEHb.

HaBpsin un MokHa BBaXKaTu OOIPYHTOBAaHUM BIIHECEHHS! BEpOyBaHHS JIIOAUHU
10 O0'€KTUBHOI CTOPOHHM TOPTiBIl JIIOABMH, OCKUIBKM caMe BepOyBaHHS MeEpeaye
TOPT1BJI1 JIFOJABMH 132 CBOEIO HEOE3MEYHICTIO 3HAYHO il IOCTYMAETHCS.

CyTHICTh Takoro SiBUILA SK TOPTIBIS JIOAbMHU TOJSAraEe He y BepOyBaHHI
NOTEePIUINX, a y 3IMCHEHH] 11010 JIFOJUHU HE3aKOHHOI yrojau y ¢opmi nepenadi ta
onepxaHHs (3aBonofiHHsA) Hero. Lo cTocyeThcs BepOyBaHHs, TO 11 All MOBHHHI
BU3HABATHCS TOTYBAaHHSM JI0 KPUMIHALHOTO MPABOTIOPYIIICHHS.

Buxntounnii mepenik  cmoco0iB  BUMHEHHS TOPriBIi JIOABMH (a2 came
OJICp>KaHHS JIFOJIMHN) MOXKE 3HAYHO YCKIIATHUTH PO3YMIHHS OKPEMHX IOJIOKEHb CT.
149 KK, ockiibku mepeqada JIOAWHHM, sKa TICHO TIOB'sI3aHa 3 11 ofepKaHHIM, MOXE
Oyt BunMHeHa Oyab-akuM crnocoOom. lle no3Boisisie CTBEp)KyBaTH Mpo Te, IO
MO’KJIMB1 BUIIAQJKU, KOJU 0co0a, sika mepeaae MOTEpIUIoro, MpUTATYBaTUMETHCS 10
KpUMIHAJIBHOT BIIMOBIIAIBHOCTI, @ 0c00a, sIka OJIepKye€ JIOIUHY, B ICIKUX BUIIAIKAX
MOKE€ YHHKATH TaKOi1 BIATIOBIAAIBHOCTI (SKIO cociO ofiepKaHHs MOTEPITUIOT0, SIKUMA
3acTOCyBaB "TOKyIElb", HE MiAMaaae Mg KOJEH 13 TUX, 10 3a3HaveHl B 4.1 cT.149

KK).
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BUCHOBKH

Toprieig mOIbMH — OJHA 3 HAWUOUIBII aKTyaJlbHUX MPOOJIEM CY4YaCHOCTI.
[epiri MiKHApOAH1 YrOAM 3aCyAKyBaju JIUIIe paboTopriito. o TOro x BOHU Mallu
OUTbII JEKJIapaTUBHUI XapaKTep, OCKUIbKM HE MIAKPIMIIOBAIKMCS SKUMHU-HEOYIb
MpakTUYHUMHU 3axojaMu. B 1ieli yac okpemi JAepkaBU YKIaIald MK CO0O00
JBOCTOPOHH1 yrojM, sIKI TakoX OyJiM crHpsiMOBaHI Ha OOpOoTHOYy 3 pabOTOPriBIEIO.
Toprisis BUIBHUMH JIFOABMHU TIOKH III0 HE 3acy/pKyBajacs. MiKHapogHa MpaKTHKa
3BHKJIa OTOTOXKHIOBATH TOPTIBIIIO JIFOJJbMU 3 TPOCTUTYIIIEI0 200 CYTEHEPCTBOM.

3 pokamH Ie MOHSATTS ICTOTHO TpaHC(OpMyBaocs, BHACTIIOK 4Oro HaOyIo
HEOJIHO3HAYHOTO TJIYMAau€HHS HOro IOPUIMYHOrO 3MICTY B PI3HHUX KOHBEHIIAX 1
JOTOBOpAX.

CydacHi MDKHapoOAHI JOKYMEHTH BHU3HAYaIOTh TOHSATTS TOPTIBI1 JIOJIbMH,
OKPECITIOITh KOJIO CYCHUIbHO HEOE3MeuHuX [isiHb, KpPUMIHAII3aIld SKUX €
000B’SI3KOBOIO, TIepeA0avyaroTh OCHOBHI CTaHAAPTU 3amoOiraHHs, MPOTHUJIIT TOPTiBIi
JIOJIBMHM, a TaKOX 3aXHCTy Ta peaOiaiTamii >XepTB I[BOTO KPUMIHAIBHOTO
IIPABOMOPYILIEHHS.

VYkpaiHcbke 3aKOHOJJaBCTBO CHOTOJHI BJKE€ Ma€ MEBHY HOPMATUBHY 0a3y, KOTpa
JT03BOJISI€E KOMILIEKCHO MPOTHUIIATH TOPTIBII JIOABMHU. AHaNI3 JaHUX MIKHAPOJIHHUX
KOHBEHI[IA IIATBEP/KYE CBOEYACHICTH PIMIEHHS 3aKOHOJABIA BHECTH 3MIHU 10
cratti 149 KK Ykpainu, ocKUIbKY ii MOJ0KEHHSI HE BIAMOBIAQIM TUM BUMOTaM, SKi
CTaBWJIMCH MDKHAPOAHO-TIPABOBUMH aKTaMU MO OOPOTHO1 3 TOPTIBIIEIO JIObMHU.

Hacworomni cepen BITYM3HSHUX HAYKOBIIIB CIIOCTEPIra€ThCs HEOTHOZHAUHHIMA
MIIX1 010 TIIYMAUeHHSI TIOHATTS «TOPTIBJIS JTFObMHU.

[Ipn BU3HAUEHHI 00’€KTYy KPHMIHAIBHOTO MPABOIMOPYIICHHS, Mepen0adyeHoro
ct. 149 KK Vkpainm, HayKoBI, IO IOCHIJKyBaJIM II€ TWUTaHHA, HE OyIu
OJTHOCTaHUMU.

PomoBuM 00’€KTOM aHaANI30BAaHOTO KPHUMIHAIBHOTO MPABOMOPYIICHHS €
JIOIMHA, SK KKBa, 010J0T14YHA 1CTOTa, @ OCHOBHMM O€3IMocepeHIM 00 €KTOM IILOTO
KpUMIHAJIBHO-KapaHOro MiHHS € cBoOOJa 1 0cOOMCTa HEJOTOPKAHICTH JIIOJUHH.

Bons JJFOAMHHU — L€ BaXKJIMBa HiHHiCTB, IIPOroJomceHa JAK Mi)KHapOI[HI/IMI/I dKTaMH, TaK
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1 3aKOHOJJAaBCTBOM IpaBoBUX Aeprkas. Ilin ¢izuunoi cB0OO0I0 THOJUHA HEOOXITHO
PO3YMITH 3[1aTHICTh AISTH Yy BIANOBIAHOCTI 31 CBOIM BOJIEBUSIBICHHSM IPU YMOBI
BIJICYTHOCTI EBHUX (13UUHUX (MaTepiaibHUX) YAHHUKIB, 110 OOMEXYIOTh HOTO AIIO0.
Sk mnpukiam MOXHa MPOBECTH CBOOOAY BHOOpPY MICHS MPOXKUBAHHS, CBOOOIY
nepecyBanHs Toio. dakynbTaTUBHUMHU JOJATKOBUMH Oe3MocepeaHiMU 00'eKTaMu
[OT0 3JI0YUHY MOXYTh OyTH CYCHUIbHI BIJHOCHMHHU, IO 3a0€3MeUyOTh >XUTTS,
3I0pOB'sl, CTaTeBY CBOOOMY ab0 HETOTOPKAHICTh, YECTh Ta TIAHICTb JIOJWHH, il
TPYJIOB1 TpaBa, MOPSAOK 3IIMCHEHHS CIY>KOOBOIO OCOO0OI0 CBOIX IOBHOBa)KCHD,
HOPMAaJIBHY JISUIBHICTh JEP)KABHOTO arapary, MOpSJIOK MEpPEeTHHAHHS JepKaBHOTO
KOpoHYy Ykpainu Tomol.

Amnani3 penakiii 4.1 ¢t.149 KK Vkpainu 103Bosisie CTBEpIXKYyBaTH, 10 JISTHHS,
SK  O0OOB'I3KOBa  O3HaKa OO'€KTUBHOI  CTOPOHM  CKJIaJay  KPHUMIHAJIBHOTO
NPABOMOPYIICHHS, MOXE BHUPAKATHCH Y TakuxX ¢GoOpMax: TOPTIBISA JIOAbMU;
BepOyBaHHs; MEPEMIILIEHHS; TEPEXOBYBaHHs, Nepenaya abo onaepskanus moauuu. Li
BCl il BYMHSIOTBCS 3 Memor eKCIUTyaTallii, 3 BUKOPUCTAHHIM IPUMYCY,
BUKpaJICHHS, 0OMaHy, IaHTaXy, MaTepialbHOl YK 1HIIOI 3aJI€KHOCTI MOTEPIIIOTO,
HOro ypasnumBOro crany abo IMiAKynmy TPeThoi 0coOM, sika KOHTPOJIOE MOTEPILIOTO,
JUTSL OTPUMAaHHS 3TO/IM Ha WOTO eKCILTyaTallilo.

Buxoasuu 3 aHanizy pi3HHX TOYOK 30Dy I10JI0 BU3HAUYCHHSI TTOHSATTS «TOPTiBIIs
JIOJIBMUY, TTIJT IKOKO PO3yMit0Th: 1) paboTOpPTiBIIO; 2) BUBE3CHHS Ha MPOJAX TUIBKU
3a KOPJIOH; 3) IMPOIaK JTIOJMHHU 3 METOI0 HE3aKOHHOTO BHITYYeHHS ii opraHiB. JlisTHHS,
KOTp1 BIJIMTOBIIAfOTh 3MICTY IOHSTTS: 3aBOJIOAIHHS — IEepeMIllieHHs ocoou. [Homi mix
TOPTIBJCIO JIIOJIBMH PO3YMIIOTh 3BIJHUIITBO, MPOCTUTYIII0O B MEXaX KpaiHw,
KOHTpaOaHIy JIOJICH Ta OKpeMi il 10 3aBOJIOIIHHIO JIFOAWHOIO, BilipBaHi BiJ| 1HIIMX
T, 000B’SI3KOBUX JIJIST TOPTiBIIi 3TiTHO 3 HABSACHOIO CXEMOIO.

TakuM 4YuHOM, TOpPriBiAs JIIOABMU SK TIepmia QopMa aHaIi30BaHOTO
KPUMIHAIBHOTO TIPABOIMOPYIIEHHS — II€ KYIIBIA-MPOAAXK JIOANHH, IO TOJSATaE y

0e3MmoBOpPOTHIM a00 Ha MEBHUU CTPOK mepedadl ii OAHIEID 0c00010 (MPOAaBIEM)

1 Kosak B.A. KpmiHanbHa BignosiaanbHicTb 3a TOPriso AoabMKM (aHanis cknagy 3104nHy): Astoped.
OMC... KaH4. lopua. Hayk. — Xapkis, 2003. — 20 c. (C.5, 8).
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1HII1M 0c001 (MOKYTMII0) 3a IPOIIOBY BUHaropoay. [Ipu 3aiiicHeHH1 Takoi mepeaayi 10
MOTEPHLIOT 0COOM MOXKYTh OYTH 3aCTOCOBaHI MICUXOJIOTTYHE YU (HI3UYHE HACUIIBCTBO.

V¥ ¢1.149 KK € BkaziBka Ha cnocoOu TOPTiBii JIOJbMHU: (2) 3 BUKOPUCTAHHIM

npumycy, (b) BukpaneHHs, (c) 3 BUKOpUCTaHHSAM oOMaHy, (d) 3 BUKOpPUCTaHHSIM
HIaHTaXY, (€) 3 BAKOPUCTAHHAM MaTepiajbHOI UM 1HILO1 3aJI€KHOCTI MOTEPIIIIOTO,
(f) 3 BUKOpUCTaHHSM MOrO Yypa3jauBOTrO CTaHy abo (g) 3 BUKOPUCTAHHSAM MIIKYITY
TPETbOi OCOOM, SKa KOHTPOJIOE MOTEPIHUIOro, JJisi OTPUMAHHS 3roAM Ha Horo
eKCIUTyaTaimito. Mu TiATPUMYEMO TIO3UIIII0 OKPEMHUX HAYKOBIIIB Ta BBa)Ka€EMO
HEJIOIUIbHUM BKa31BKY Ha BUKOPUCTAHHS CIIOCOOIB BUMHEHHS 1IbOTO KPUMIHAIBLHOTO
NIPABOIIOPYIICHHS Y HOPMi 3aKOHY.

3 cy0'eKTMBHOI CTOPOHHM TOPTIBIISA JIOJbMH MOXE OyTH BYMHCHA JIUIIC 3
npssMuM ~ yMuciaoM. OOOB'I3KOBUMH  O3HAKaMHM CYO'€KTUBHOI CTOPOHH I[bOTO
KPUMIHAJIBLHOTO TIPABOMOPYIICHHS € BYMHCHHS 3a3HAYeHUX [id 3 METOI
excrryaraiii. [IpoGiema Bka3iBKM Ha METY «eKCIUTyaTallli» HacaMIiepe/ OB’ si3aHa 3
TUM, 1110 Ha CHOTOAHI B MOHSTTS «EKCIUTyaTallis» BKJIQJCHO PI3HUH 3MICT 3aJI€KHO
Bil  3arajJlbHOTECOPETUYHHX  JDKEpes,  KPUMIHAJIBHO-TIPABOBOi  JIITEpaTypH,
MDKXHAPOHO-IIPABOBOTO PO3YMIHHS TOIIIO.

Buxonsun 13 3akoHy, 3a CBOIM CTyIEHEM TSIKKOCTI CKJIaJ KPHUMIHAJIBbHOTO
npaBomnopyieHHs, nepeadavenuit cr. 149 KK Vkpainu, MICTUTh Tpu YacTHHMU:
npocTuii, KkBalipikoBaHMH Ta  OCOONMMBO  KBaIi(pIKOBAaHWUNA BHAM  CKJIQdy
KPpUMIHAJIBHOTO  TPAaBOMOPYIIEHHA. Y  poOOTi  JeTajdbHO  MpoaHalli30BaHi
KBaTipikyroui Ta 0cOOMHMBO KBai(hiKyrO4i 0OCTaBUHU BUNHEHHS TOPTIBII1 JIIOAbMHU.

Mu ©6aunMo TEBHI BIIMIHHOCTI y TEPMIHOJOTII Ta y Meperiky ocid, 1o
BU3HAIOTHCA ONM3BKUMH O0coOamMu ab0 OMM3BKUMHU poaAWdYaMu. binbie Toro, »ojeH
HOPMAaTHUBHO-TIPABOBUH aKT HE Ja€ BU3HAUEHHS, KOTO MOYKHA BBOKATH «OJM3bKHUMUY,
SK 1€ BXKMBA€ThCS 3akoHOAaBLEM Y 4.2 ¢T. 149 KK Vkpainu. [Ipononyemo yrounutu
TepMmiH Ta B 4. 2 cT. 149 KK Vkpainu 3a3HaunTH: «... MOEAHAHI 3 HACUIBCTBOM, SIKE
HE € HEOE3MEYHUM JIJISI JKUTTS YU 370POB’ S MOTEPIUIOTO YU WOTO OAUZLKUX POOUUIE

abo unenie cim’i...». BinmoBimHe yTOuHEHHs Ciifg BHecTd M g0 4.3 cr. 149 KK
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VKpaiHu: «...NO€HaHI 3 HACHJIBCTBOM, HEOE3MEYHMM JUJISl KUTTA abo 310pOB’s
MOTEPHUIOTO Y1 HOTO OIUZbKUX pOOUUI8 aO0 UneHi8 Cim i...».

BuunHeHHsT TOpPriBiai  JOABMH IIOJ0 HEMOBHOJITHBOIO HOro OaThbKaMu,
YCHHOBHTEIIIMH, OINIKYHAaMH YW TIKIyBaJbHUKAMH BHMAara€ BCTAHOBJICHHSI
CHEeIIaIbHOrO CYO0'€KTa KPUMIHAJIBHOIO TPABOMOPYLIEHHS — 1II€6 MOXe OyTu
BUKJIIOUYHO 0c00a, sika Bka3zaHa B aucnosuiii 4. 3 cT. 149 KK Vkpainu. Baxxaemo
TaKy OOCTaBHHY «3aHBOIO», MPOIIOHYEMO BUKIIIOYHTH ii 3 TEKCTY 3aKOHY, OCKUTBKH 4.
2 cr. 149 KK Bxe MICTUTh OOTSDKYIOUY O3HaKy — BYMHEHHS KPHMIHAJIbHOTO
MPaBOMOPYIIEHHS IIOAO HEMOBHOMITHROTO. [lepenik cnemiaabHUX CyO’ €KTIB
KPUMIHAJIBLHOTO TPABOMOPYIICHHS € 3aliBUM. BBaxkaemo, 1o BiH, KpiM TOTO, € HE
noBHUM. Jlo TOro 3, Cyad MOXe BpaxyBaTh pOJMHHI a00 OJM3BbKI 3B’SI3KU
NOTEPHIOro SIK 00OCTaBUHY, 110 MOCHIIIOE TIOKapaHHsS B Mexax caHkuii 4. 2 cr. 149

binbm kopexkTHUM 1 BipHUM Oyino O BKa3zaTh Ha 3aBIJOMICTb CyO0’€KTa, IO
nepeadavae 4iTKke YCBIIOMJIGHHS HHUM BIKy ToTepniioi ocobu. Tomy mpomoHyeMo
JIOTIOBHUTHU JaHy O3HAKy Ta BKa3aTH «...HIOJI0 3ABI00MO MAJIONITHBOTO...».
BignoBigne ytouHeHHs cmig 3pobutd Uy 4. 2 cT. 149 KK: «...momxo 3asioomo
HEMOBHOJITHBOTO. .. ».

[linTpuMy€eMO TO3UII0 HAYKOBIIB, SIKI BKa3ylOTh, IO TOHATTS «TSKKI
HACJIIIKWY MIJJIATa€ KOHKPETH3aIlll y KOXKHOMY OKPEMOMY BHUTIAJIKY.

MoskHa BHAUTUTH TISITh TPYN KPUMIHAIBHUX MPABOMOPYIIEHb, KOTPI TaK UM
1HaKIle BHUCTYNAIOTh CKJIQJOBUMH €IIEMEHTAMH KPHUMIHAIBHOI iSIIBHOCTI, IIIO
IPYHTYEThCSI HA TOPTiBJIl JIIOJBMH. 3amporOHOBaHA Kiacuikaiis KpUMIHAIBHUX
MPaBOMOPYIICHb, TIOB’I3aHUX 3 TOPTIBICIO JIOJBMHU, TO3BOJIUTH MPABO3aCTOCOBHUM
opraHaMm TpaBUIbHO KBali(iKyBaTH BKa3aHI KPUMIHAJIBHI MPaBOMOPYIICHHS MPHU
KOHKYPEHIlli KpUMIHAJbHO-TIPABOBUX HOPM, BUIAUIMTH TMpoOjeMu KBamidikamii mpu
CYKYMMHOCTI KPUMIHAJIBHUX TPABOMOPYIIEHb, 1 3’SICyBaTH BIAMIHHOCTI CYMDKHHX

CKJIaJ[1B KPUMIHAJIbHUX MPABOMOPYIIEHb.
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HaBpsin un MokHa BBaKaTu OOIPYHTOBAaHUM BIIHECEHHS! BEpOyBaHHS JIFOAUHU
10 O0'€KTUBHOI CTOPOHHM TOPTiBJIl JIIOAbMH, OCKUIBKM caMe BepOyBaHHS MNEpeaye
TOPT1BJI1 JIFOJABMH 132 CBOEIO HEOE3MEYHICTIO 3HAYHO il TOCTYIAETHCA.

CyTHICTh Takoro sIBUILA SK TOPTIBJs JIOABMHU TIOJSAraE He y BepOyBaHHI
MOTEPHUINX, a Y 3/IIHCHEHH] 010 JIIOJMHU HE3aKOHHOI yrojau y ¢opmi nepenadi ta
onepkaHHs (3aBonofiHHsA) Hero. Lo cTocyeThcs BepOyBaHHs, TO 1i Ali MOBHHHI
BU3HABATHUCS TOTYBAHHSM JI0 3JI0YHHY.

Buxntounuii mepenik cnoco0iB  BUMHEHHS TOPriBIi JIIOABMH (a came
OJICp KaHHS JIFOJAMHHM) MOXE 3HAYHO YCKJIAQJHUTH PO3YMIHHS OKPEMHX ITOJIOXKEHB CT.
149 KK, ockilbkHM Iepeaava JIFOJIMHHU, sKa TICHO TOB'SI3aHa 3 ii ofep)KaHHIM, MOXE
OyTu BuMHEHa Oyab-sSkuUM criocobom. lle m03Bosie cTBEp/KyBaTH MpPO Te, MIO
MOJKJIMB1 BHITQJIKH, KOJIM 0C00a, sIKa Mepeae MOTEPITIOT0, MPUTATYBATUMETHCS JI0
KPUMIHAJIBHOT BIJIMOBITAIIBHOCTI, @ 0c00a, sIKa OJIePKYe€ JTIOJIUHY, B JICIKUX BUIAIKAX
MOKE€ YHHKATH TaKOi BIATIOBIAAIBHOCTI (SKIO CIOCiO ofiepKaHHs MOTEPIIUIOTO, SKUN
3acTOCyBaB "MOKyIElb'", HE MiAMaaae mia KOJEH 13 TUX, 10 3a3HaveHi B 4.1 cT.149
KK).

KBamnidikyrouoro 03HAKOI KpPUMIHAIBLHOTO IIPaBONMOPYIIEHHS MOXe OyTu
HepEeMIIIEHHS )KePTBH Yepe3 JIep>KaBHUN KOPJIOH OY/Ib-IKOi KpaiHu.

Hosa penakiiis crarti 149 KK VYkpaiau € CcBiIUEHHSIM TOro, IO YKpaiHOIO
OyJ10 TOTpUMaHO MI>KHAPOIHUX 3000B’13aHb MO0 KPUMIHAJI3aIlii TOPTiBIl JTIOIbMH,
a BITUM3HSIHE 3aKOHOJIABCTBO CTaJIO OJIKYE JO €BPONEHCHKOro. | xoda BoHa Jemio
MOpYIIy€e TPAAUIIAHI [T HAIIOTO 3aKOHOAABCTBA TMpaBwia (POPMYITIOBAHHS HOPM
OcobnuBoi vactTuau KpuMiHAIBHOTO KOJIEKCY, BOHA € OLIBII JOCKOHAJIOK Ta

KHUTTE3JAaTHOIO, HIK MonCpCaHA HOpMaA.
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