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CAMAUIE HCPCTHOPCIIT. HIIOIUILHOT  TIPABOBOT  CHCTEMH, a TaKOXK
BPHIIOORE IMIHL C VRPAIIcLROMY  CYCITUILCTBI 3yMOBIIEHI, B MepLIy uepry,
CRPGHITCTPATIIOID cnpasolsiiicnio YKpaiHe Ta HeoOxigHICTIO 1o0ynosH
HIICHG ool npaseini acpaaiBi. B Takux yMoBax  opieHTauis Ha npaso
Caponcinceore Cooy (i - €C) cTae ICTOTHUM UHHHUKOM PO3BUTKY

Sepoeero nonostiusersa. TIpoTe, npuBeneHHs BITYM3HAHOT HOPMATHBIO-
ApanoroE LAt Y BJIIOBIAHICTE HOPMaM €BPOMEHCHLKOrO MpaBa JOCHTb 4acTo
UMW 10 BUHAKHEHHS  FOPHMAMYHUX  KOMI3ill, AKi € HeraTHBHUM,
HPOLICMINIM SIBUIEM B FOPMAMYHIA mpakThui. [Toromkyrouuce i3 mymkorwo
G KOBIEE,  HEOOXIAHO 3ayBaXKHUTH, IO HE ICHYE igeanbHO! 3aKOHOZABYOL
chciemn, sika Oyna 6 nosbapieHa komisii, ane IXHIO KUIbKICTH MOTPiGHO i
MOKH $BOOMTH 10 MiHiMymy [1, ¢. 20-21]. Tox ocraHHIM wacom memaii
AR IVAILHILUMMA [OCTKOTh TTHTaHHS 10O 3’ACYBaHHA NPUPOAM FOPHANYHMX
Kol 7a MOJOTAaHHA NPOTUPIY MiX HOPMAaMH, 30KpEMa HaliOHANBLHOTO Ta
1LULIAILIOHANIBHOTO NpaBa.

Crin BiZ3HAYKTH, IO Ha CHOTOAHI B IOPMAMYHMX JKEpENax He iCHyc
(JUIAHOTO 3aKpiIJIEHOTO MOHATTA IOPUAMYHMX KONI3il, ane npu BUpileHH]
I'PaBOBUX THMTAHb MPAaBHUKH BCE YaCTille 3YyCTPiYalOThCSA 3 LUHM (PEHOMEHOM,
10, AK TMPaBHIIO, CTa€ MEPEIIKOAOI0 IS BUPILIEHHS NPAKTHYHMX MPaBOBHX
curyauil. Vo HaykoBifl miTepaTypi NOHATTS «KOMi3if» pOMNAMAETbCA Y
BY3bKOMY Ta LIMPOKOMY PO3YMIHHAX. Y IIMPOKOMY pPO3YMiHHI KOJi3i€r0 €
Oynmb-sika Cyrnepevka, HEY3TOUKEHICTh y MpaBoBiil cdepi; mpu By3bKOMY
PO3YMiHHI, KONi3iA NpeiacTarise coGo po3bikHICTh AEKLTLKOX 3aKOHONABYHX
AICHB, IPHCBSYEHNX BUPILIECHHIO OAHOTO i TOTO  MUTAHHA.

Sxuo GpaTu 10 yBary NOXOMKEHHS TEPMiHa «KOMi3iA», To B nepekai 3
JIATHHCBKOT MOBH BiH 03HAyae€ «3iTKHEHHA». BifbluicTh HayKOBUIB OpUAMYHI
KOJIi3ii TpaaMUi#HO MOB’A3yIOTh 3 MPOGIEMOIO POPMATLHUX HEY3TOIKEHOCTEH
(cynepeunoctei) y npaBoBili cucremi, ToOTO THX CymepeuHocTed y cdepi
IIpABOBOIO  PETYJIIOBAHHA, SAKI BHHMKAOTb BHACTIAOK IHTENEKTYaNbHUX
HOMHJIOK Cy0’€KTIB NpaBa, MOpYIIeHb MPABKT OPUAMUHOL TexHiku [2, c. 275].
Konisis HOpM mpaBa — po3GikHicTs 3MicTy nBox a6o Ginblie GopmanbHO
‘'(HHIHMX HOPM TIpaBa, NPUHHATUX 3 OJHOro H Toro xk muTauus [3, c¢. 77-78].
Jlane BU3HAYEHHSA CBINYMTBL IPO Te, MO FOPHUIAMYHI KOMI3ii MOMXyTh BHHMKATH
e MK YMHHAMM HOPMaMH 1paBa, SKi BIIHOCATBCA 10 OTHOTO i TOro x



NUTaHHA. SIKIHO X HOPMM IIpaBa NPUCBAYEH] BUPILWEHHIO PI3HUX CYCIIAbiiliN
BIZAHOCHH, TO KOJi3is He Moxe CYTH 3aCTOCOBaHA IO HUX.

He MeHW BaKIMBHMM 3aMIIAETLCA MHTAHHS BHHHKHEHHS KOJi3ii, «
TOYHIMIE UYMHHHKIB, $Ki CHOPHUYMHAIOTH IX HafsBHICTh. HaiirosoBHiwoo
NPHYMHOK iCHYBaHHS IOPUAMYHHUX KOJI3il B HauiOHaNbHOMY Npasi YKpaiHu ¢
JMHAMIYHICTh, MIHJIMBICTb CYCMiILHUX BIAHOCHH Ta HEBIATIOBIAHICTb OCTAHHIM
npaBa, fKe 4Yepe3 CBOK 3aCTApUIICTL HE BCTUrA€ 33 UIBUAKOILIHHHICTIO
peansHoro uacy. Came uepe3 L€ BMHUKAIOTb PO3OIKHOCTI MPH BUPIILEHHI
MPaBOBHMX IUTaHb, U0 MOXE 3HAYHO BIUIMHYTH Ha 4ac iX pO3risdy, aixe
noTpibHO 0OMiIpKOBYBaTH BCI HasiBHI BapiaHTH, HOPMATUBHO-TIPABOBI aKTH, AKi
COPAMOBAHI Ha BUpIILCHHS JAHOrO KOHGIIIKTY.

HasBHICTb KOII3iM, AIK BKC HATOJOUIYBATIOCS, TIOPOIDKYE TMOABY HPOGIIem
B IOPUAMYHIA MNpaxTuill 100 (UTalbL, NpU  BHPIWIEHH] SKHX [OTPIGHO
TIOCHITaTUCA  HAa  HOPMATHBHO-IPAROBL  aKTH. B KOXHOMY 3aKOHOZAaBCTBI
ICHYIOTB MEBHI NpaRIIA jUIsS YCYHCHIS 100 SMCHILCHHS KiJIbKOCTI FOPUAMYHAX
KOJ3if, aje s uboro HCOOXUIHO NPABIuILIO BIFHAYATH BUAM IOPUAUYHUX
KOM3IH, @jKC JUld  KOAKHOIO iCHYC il Mcro)l BupileHHa. Hai6inbin
HOMINIPCHUM € TIOJIUT KOJE3IH Ha  icpapXivHi, HpocTopoBi, 3MICTOBHI Ta
Temitopanibii 260 vacosi |2, ¢. 276-279].

lepapxiii KoJi311 BHHUKAIOTh B MOMEHT, KOJIH Ha BPCIYJIOBAHHA ONHUX i
THX KC BUIHOCIHH HPCTCHIAYXOThL HOPMH, IO ICHYIOTh Ha pI3HOMY PpIBHI Y
BCPTUKANLHIA  CTPYKTYpl 3aKOHOMABCTBA, TOOTO MAalOTh 30BCiM  pi3Hy
opijituny  ciuty. JUIs BUpIINCHHA  Takoro TUOY KOJi3ii  3aCTOCOBYIOTHb
JArUILHUA KONSIANKE npunui, skuil nepeabadae 3acTocyBaHHs HOPM, fKi
BOJIOJLIKOTE QUL BUCOKOI)  10PILUMHOIO  CHI00.  JUIsS 11bOro  IpUHLIAITY
HAHBOKIMBIIOIO ¢ 3aKOHHICTH, N OCHOBI AKOT BiH i 10Oy l0sanuii. CaMe BoHa
nepeAbauac BEPXOBCHCIBO AKTIB, K1 BHIU 34 1epapxicio, o010 HOPMH aKTa,
HIDKYOTO  3d BCPTHKWUILHOK  CTPYKTYPOIO Hpana, He HOBIHHE CYTIEPEYUTH
HOPMAM BHULOFO QK14 34 HICIO 9K CrpykTypoto. Tox rosopsuu 1ipo yHidikauio
YKPATHCBKOIO SaKoHOaBeTBa ta sakoHojascrea CC, o naM’sTaru 1po
FAKOHOJLABYC 3AKPILICHHA PIOPUTETY MIKHAPOAHOTIPABOBUX HOPM.

Kostisii 3MICTOBHOIO BHY BHHUKAIOTh, K MPAaBUIIO, MiX 3arajlbHUMHK Ta
cneuialbHUMU HOpMaMM, TOOTO BOHM MOXYTb ICHYBATH OMIOMACHO MIX
OAHAKOBUMH HOpMaMU. s BUpIlIEHHSA UMX KOMI3iT 3aCTOCORYIOTH IIPUHLHIL,
CYTb IKOTO Y TOMY, 11O ClelianLHUMA 3aKOH BITTICHAC 3araibiniil sakon. SIKio
3BEPTATUCA [0 MOHATL CHCHIUILHOIO | 3aIUILHONO S3KONY (HOPME), 1O MOXKHA
3a3HAYNTH, IO BOHU MAIOTh CYTTCRY Pranmigo. Jarinili HopMi perysioTh
CYCHUIbHI BIAHOCHHK B ITUTOMY, &t CHCIUANBHL HOPMH TACTHHI X BUIHOCHH.

Koni3ii 11poctoposoro tiiny BHIIUOTL KON 1 PCry IoBas  eBHUX
KOHQUIIKTIB  IIPETCH/LYIOTH  HOPMIT  PisHix  sakonosans  cuerem.  Criocid

YCYHEHHS TAKOro ‘Tuny jlocuts upoctitii. Jlist sopuncnns rakux  koJisii
3aCTOCOBYIOTb HOPMH HIPARA | IX YIBOPCHIDI,
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THI H’MIHIIMI‘H-IIUIU AL Yeonoto THIY BIHRKABO 1L IHHICJIi}lOK
EITREHL] “Itlll”lll\llt'lll!ll) n pHIHIIl e U OoNROROTo  HREANNH jI_Cl(iJll,KOX
jrivitiie HH'IM g (ll])llllilllMlIl nRoN) fa SALHIM HpamiioM JUIA
TGN Tl Iy KO 3ACTOCORYC RO HOPAMO Hpaia, 1o (l_yllil leIlHllﬂTa
IR T TR W TR TH IV I Il()l\MillIIIHI()—Ilpill(ﬂllll“ K1 3 1010 ¢CaMolo Hrraings
s gy e o HHORCPSJHnX.

Fla manonmy el JITail] YKparHcehbKkoro 3aKoHOJIBC TR JIo HOPM Ta
ot upat CCHEOBXIIHMM € BUPOBQDKCHIS B OKMTTSL  [iCBOFO
ACSHITIMY  BUPUICHIHS IOPMAVYHUX  KOJI3il, sKUH 1NOBMICH BKIOUATH 5K
WOl noRepeIURCHN BUHWMKHEHHS  KonisiliHocTi, Tak i 3acobu i if
motetani |- ¢ 1] Ajuke caMe NonepeIKeHHs IOPUAMYHUX KOMI3ii wisaXoMm
WO L BINOBULIMX 3aCO6iB  CTyryBaTHMeE  3afoOIraHHIO  TakuX
WLy il SK ICHYBAHHSA MPOTHpIY y mnpaBoBiil cucremi. OoHuMm i3
G ORI TCOUEB TIONEPE/IKEHHS KOoNi3ilt MoBKHHA OyTH NpaBoOBa €KCNEPTU3A.
fonpemy v JaranbHOAEPXkKaBHIR NporpaMi aganTaiii 3akoHONABCTBA Y KpaiHH
no mkonojaserea €pponeiicskoro Corosy, satsepmkeHiii 18.03.2004 poxky,
WIKPHEICHO, O 1IPOEKTH 3aKOHIB YKpalHM Ta iHIWMX HOPMATHBHO-TIPaBOBMX
AK1M, sIKI 32 TIPEAMETOM IIPAaBOBOTO DETYNIOBaHHA HalexaTb 0 cdep,
HPAROBLINOCHHU B SIKMX PETYNIOIOThCA NpaBoM €C, B 000B’A3KOBOMY MOPSAKY
HpoNonsits, CKCTEpTH3y Ha BIANMOBIAHICT acquis communautaire (NpaBoBiH
cncrea CCO).

flojlonaHus IOPUARYHEX KONi3iif Mae BajJIMBE 3HAYEHHS JUIA PO3BHUTKY
mKoNojaBYoi 6asd Ta TPaBOBOI CHCTEMH B IiNOMYy, ajyke mependauae
ACTOCYBAaHHA 3ac06iB IS BUpiLIEHHs KOHOIIKTHUX KONi3iMHUX cuTyauii Ta
RIJIIIOBIIHO 3MEHINEHHs IWIKI/UIMBOTO BIUIMBY HenoNikiB 3akoHonmabcTBa. Jlo
HAHGINbI NPUMHATHHX 3aco6iB MOAONAHHA IOPHUAMYHUX KONi3ill BiAHOCATBCA
KOJi3ilHI HOPMH, KOJH3iiiHi NpaBuia, a TAKOXK TIyMaueHHs 3aKOHY.

Konisilini HOPMH BCT2HOBIIOIOTDH MpaBiiia BUOOPY NpPaBOBOi HOPMH, AKa
1iUIATa€e 3aCTOCYBAHHIO 33 HAaABHOCTI po30DKHOCTel MiXk HOpMaMu npasa, ki
TAKpIMNeHi y 3aKOHOABCTBI W PEryIIOIOTH OJHAKOBI (aKTHYHI OGCTaBHHH.
Koni3iitui mpaBwsia, B CBOK 4epry, € CTAIMMH THUIIOBMMH DilUEHHAMHU IXOLO
$4CTOCYBaHHA MOPUAMYHMX HOPM 32 HasfBHOCTI KOMIi3il, ITOTOMXEHUMHU
BUMOraMHM IOPMIMYHOI JIOTIKM Ta IODHAWYHOI TeXHikH. IX eQeKTHBHIiCTb
nepeBipeHa 4acoM, OCKiIbLKM 33 CBOEK YiTKICTIO i IMMEPaTUBHICTIO BOHH He
NOCTYHAIOTLCA PAaBOBUM HopMaM [2, ¢. 279-280]. Takox 3acobamMu mo10NAHHS
IOPUAMYHEX KOJi3iit MOXyTh 6yTH pienns Cyay €C mono TiiyMaueHHs HOpM
i TIPUHLMIIB €BPOMNENChKOr0 MpaBa, 3acToCyBaHHA yHidikoBaHWX HOpPM
HALIOHATLHAMM Cy1aMH Tollo [4, c. 15].

Bij nofonauHs OpPUAMYHUX KOMI3ii Cif BIAPI3HATH iX YCyHEHHs, TOOTO
3acTOCYBaHHA 3ac00iB, sKi [O3BONSAIOTH JHKBiLyBaTH PO3BIKHOCTI Mix

nopMamu mpaBa. OCHOBHMM 3aC000M, LIO CIYIy€ YCYHEHHIO HOPUIWYHUX
Koni3iit € mopmorsopuicTe [2, ¢. 280], Aka BiAirpa€e 3Ha4Hy pojib B YMOBax
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rapMoHizalii HaliOHaTPHOTO Ta HaJAHAUIOHAJILHOIO 3aKOHOABCTBA, OCOOJIMBO
micns nianucanus y 2014 poui Yroau npo acouianilo Ta B3ATTA YKpaiHOO Ha
cebe 3000B’13aHb 111010 HaOIMKEHHs HAaLiOHAJIBHOTO 3aKOHOIABCTBA IO Mpasa
e€C.

Orxe, OPUAMYHI KO3l € HEBII'€MHOK 4YacTUHOK 3aKOHOJABCTBA
VYkpaiHy, afxe Ha Cy4acHOMY eTami pO3BHTKY, 3 OIJIANY Ha €BpOiHTerpaliiiHi
pyxu Hawol IepxaBH, BOHO 3a3Ha€ 3HayHOi TpaHcdopmauii. Ha xans,
HEMO’KJIIMBO TOBHICTIO YCYHYTH IOPHUAMYHI KONi3il, ajile MOXHa 3MEHIINTH iX
KiNpKiCcTh A0 MiHIMyMy, Ha IO i crpsMoBaHi Aii HayKOBLIB Ta NMpPaKTHKiB.
OCHOBHOIO TPUYMHOK MparHeHHsA [OJIONAaHHA IOPUAMYHHMX KOMi3ii €
HeoOXiAHICTh YCYHEHHS Nepeliko Ha WAAXY 10 BHPIILeHHs NpaBoBHX MUTaHb
y BiANOBIAHOCTI 3 YMHHUM 3aKOHOJNABCTBOM. /[0 TOro X, IOpUIMuUHI KOAI3IT
MOXYTb YHOBUTbHIOBATH NPOLEC BIPILLIEHHS KOHQJIIKTY TOMY, IO, CTUKAIOYHCh
i3 DekiTbKoMa HOpMaMH Mpasa, WO BiAHOCATHCS 10 OZHOTO i TOTO X MUTAHHA,
noTpibeH yac abu 06paTH €NMHY MPaBUIbHY HOPMY i BjKe NOTIM 3acTocyBaTH ii.
Taki npaBoBi po30iXKHOCTI CTBOPIOKOTH MEBHI HE3PYYHOCTi, 0COOBIHBO KOMU €
Jeski uacoBl OOMEXEHHs [HOXO BHpilleHHA nNpaBoBMX cuTyawiid. Ll
pO3GDXKHOCTI Y HOpMaxX MpaBa MPUCYTHI NPaKTUYHO Y KOXXHOMY 3aKOHOIABCTBI
PO3BMHEHUX KpaiH, ajle BUKOPUCTAHHA €)EeKTHBHOFO MeXaHi3My IX MOJ0JIaHHA
IO3BOMIIE MiHIMI3yBaTH NpoGAEMHICTh HMX NHMTaHb, TOX. SKIIO KOXKHA
npobieMa B HallOMy XMTTI — lle WAHC CTaTM Kpaile, mojonaBmid ii, 7o
IOPUAMYHI KOMI3iT — Lie HaHc 10 YAOCKOHANEeHHS YKPaiHCbKOTO 3aKOHOLABCTBA
HUIAXOM iX IIOXOMaHHA YH YCYHEeHHS.
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