C. 5. JInxoBas,

JI.¥0.H., CTAPIIHI HayYHBIH COTPYIHHUK
WHcTHTyTa M3yUeHHs PooieM 60ps0bI ¢
MpecTYMHOCThEI0 HanmoHabHON AKaneMun
MPaBOBBIX HAyK Y KpauHBI

AKTYAJIBHBIE BOITPOCHI
YCOBEPIIEHCTBOBAHUSA
HOPM OB YI'OJIOBHOM
OTBETCTBEHHOCTH
3A HAPYILIEHUSI UHTEPECOB
CEMBH, ITOJOIEYHBIX,
HECOBEPIIEHHOJIETHUX
(IO YK YKPAWHBI)

(Ykpauna)

Kak u3BecTHO, MECTO HOPM B CHCTEME
Ocobennoit wactu YK Vkpaunsl ompene-
JISIETCS B 3aBHCUMOCTH OT POZIOBOTO 00BEKTa
COOTBETCTBYIOIIEH TPYIIIBI MPECTYILICHUM.
Ho He Bcerga 3aKOHOAATENb MIPU ITPUHITHN
HOBOT'O YTOJIOBHOTO 3aKOHA TPUAEPKUBAET-
Cs1 TAKOT'O TIPaBUIIA.

B pasmene V Ocobennoit gactu YK
VKpauHbl COIEpKATCs CTaThH, B KOTOPBIX
MPEyCMOTPEHA YrOJIOBHAs OTBETCTBEH-
HOCTh 3a TPECTYIUICHHs, IOCATaioIue Ha
OT/ENbHbIE KOHCTUTYIIMOHHBIE TIPaBa U CBO-
6ombl TpaxkIaH: W30HMpPATENbHBIE, TPYIOBLIC
u apyrue jmuHble. IMEeHHO B 5TOM pasferne
HaXOMATCS HOPMBI, B KOTOPBIX MPEXyCMOT-
peHa yroJoBHas OTBETCTBEHHOCTh 3a Hapy-
IICHUSI CEMEWHBIX M ONEKYHCKHX IIPaBO-
oTHomeHnuii (ct. cT. 164, 165, 166, 167, 168,
169 YK Yxpaussl). DTH OPECTYILICHUS HEIb-
351 OTHECTH K IPECTYIIICHHAM, IIOCATAIOIIIAM
Ha YyKa3aHHBIC BBIIE IIpaBa deIOBEKA.
PaHpilie 3TH TPECTYIUICHHS OTHOCHIMCH K
MPECTYIUICHUSAM MPOTUB JIMIHOCTH U CTaThH
o mux comepxancs B Tiase 111 Ocobennoi
gactu YK VYkpamnsr 1960r. Vxke torzma
BHOCIJINCH TIPEIJIOKEHUSI BBEIACIUTL B OT-
JIeJbHYI0 TJIaBy NPECTYIUICHHS IIPOTHB
cempu. Ceromus 5Ta wHied He IOTepsia
CBOEH aKTyalbHOCTH.

B cr. cr. 51 u 52 Koncrtutynum
VKkpauHBl, B OTIHYHE OT OOJNLIIMHCTBA
mopm pasgena Il «IIpaBa, cBoOOIBI |
00S3aHHOCTH 4YENOBEKAa U TPaKIAHHHAY,
KOTOpBIE HAYHHAIOTCS CO CIOB «KaXKIbIH
AMEEeT TpaBo...», HE MPOBO3IJIAIIAIOT-
csi mpaBa, a, CKOpee, YCTaHaBJIUBAIOTCS
OCHOBHBIE TIPUHIIUIIBI PETYIHPOBAHHA Ce-
MEUHBIX OTHOLICHWH, KOTOPBIC HaXOMIAT
CBO€ BOIUTOIICHHE B HOPMaX OOHOBJIEHHOTO
CeMEWHOro 3aKOHOAATEIbCTBA, B YACTHOCTH,
B Cemeitnom Konekce YkpauHsl, IPUHATOM
BepxoBuoii Pamoit Ykpaunsl 10 suBaps
2002 r.

CeMeiiHble TPaBOOTHOLICHUS 00pa-
3yIOT CaMOCTOSTEIBHBIA IPEAMET PpETy-
JIMpOBaHUsS Takoil obmacTH IpaBa, Kak
cemeitHoe npaBo. CrenuanucTsl B 001acTH
KOHCTUTYIIMOHHOTO TpaBa HE pacCMaTpH-
BAalOT CEMCWHBIC IIPABOOTHOINCHUS —Kak
HOAMHCTATYTHl OCHOBHBIX IPaB M CBOOO
YeIoBeKa.
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OtnensHsie aBTOpEH! H0-PasHOMY IIOAXOMAT K OMpPeeIeHHIO HCTIOCPE/ICTBEHHBIX 0OBEKTOR
TPCCTYIIICHUM, JOPHINYECKHAE COCTABLI KOTOPEIX MPEAYCMOTPEHBI B AMCHIO3UIUAX CT. CT. 164-
169 VK Vkpaunnsr.

HaTh XU3Hb, 3M0POBLE JIHII, yCTAHOBICHHLI TIOPA/IOK BBINIOTHEHUS JIOMKHOCTHBIMHE JTHIIAMH
CBOMX IOJIHOMOYHH, Apyrue 6mara. OCHOBHBIM HETIOCPEICTBEHHBIM 00BEKTOM NIPECTyIUICHuS],
COCTaBEL KOTOPOTO IPEAYCMOTPEHEI B Aucnosuimu ct. 169 VK Ykpaunsr, ssusercs YCTaHOBIIEH-
HBIH TIOPSIZIOK YCBHIHOBJIEHHS (ynouepenus) pebenka, mepenaun ero mog OIIEKy (noneaneJILCTBo)

WX Ha BOCIIHMTAHUE B CEMBIO Tpaxnan, HapymeHue KOTOPOro MOXKeT TIOCITYXKUThH IIpUYHuHOU

YCBLIHOBJICHHBIX, TIOINEYHUTEICE (omexyHOB) 1 moxOmeYHBIX [1, c. 425-436].
Taxum o6pasom, mo mMuenmo H.U. Mensruka, nannas Tpynna mpecTymuenui (cr. cr. 164-
169 YK Ykpaunsr) nocsraer na HOPMaJbHOE pa3BUTHE HCCOBEPIICHHOIETHUX, a4 TAKKE HTH

CCMBH, OTICKYHAMH, NOTICYHTENSIMH H TI0/{ONCTHBIMIL

ITo muenuro U.A. 3unuenxo, TIPECTYTIEHHSI, COCTABEI KOTOPHIX TIPElyCMOTPEHEI B TUCIIO-
SUIHAAX CT. CT. 164-169 YK Ykpanusl, manocst Bpen (WIH co3maror YTPO3y HPUYHHEHHS Bpena)
O0IIEeCTBEHHBIM OTHOUICHM:M, 00ECIIeYHBAOIIM 3allUTy MMYIIECTBEHHBIX MHTEPECOB HECO-

BCPIICHHOJIETHHX, a TakXKe 3H0POBLIO, 0e3omacHOCTH XH3HM HTH 3M10POBbSl HECOBEPIIECHHO-
JCTHUX, TUTHOH cBOGOAE, decTH u AOCTOMHCTBY JIUII, MOMJIEKAIINX OIECKe (moneuntenscrry)
(ct. 166), obmecTBennbIM OTHOILICHHAM, 00ECTICUNBAIOIIM HOpMaJTbHOe ()YHKIHOHHpOBaHHe
cemeit (cT. 168), ob6mecTBeHHEM OTHOINEHHSAM, 0OECTICYMBAIONIIM HOpPManbHOE pasBUTHE U
BOCIINTAHUE HECOBEPIICHHONETHHX AeTeil (ct. 169). Kpome TOI'0, B OTACNBHEIX CIy4Yasx 5TH

CKOI'0 3aKOHOJIATEIILCTRA.
ILIL. Arnpymko o6bemuusier TpPECTYIICHHs, COCTABBI KOTOPHIX TPEyCMOTPEHBI B TUCITO-
SHIMSX CT. CT. 164-169 YK Vkpanmusi, B OIIHY TPYIIy ¥ CYMTAET, YTO OHH MOCATAIOT Ha HOp-
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MaJbHOE PA3BHTHE HECOBEPLICHHONCTHHX H MATEPHATILHOC obecrieveHne JIHL, HYXJAIOIIAXCS B
COLHATBHO 3allIUTe, HA UX JIHIHYIO 0€30IMacHOCTh [3, c. 30]. Kpome ToOro, HEMOCPEACTBEHHBIM
06BEKTOM IIPECTYILIEHAA, COCTaB KOTOPOI0 MPEYCMOTPEH B AUCITOSHIIHH CT. 169 YK Vkpaunsl,

ILI1. ABApymIKO CYHTAET HE TOJIbKO HHTCPECEI HECOBEPIICHHOICTHHX, ocrapmzxcs 6e3 poauTe-
Jeif (MX HOpMAIBHOE (PH3MIECKOE, ICHXUIECKOC H COLUALHOC pasBUTHE), HO H yCTAHOBICHHBIH
MOPSIIOK YCHIHOBICHUA (ymodepeHus) AeTeH, MOpAROK Mepeaan HX IoJ ONeKy (TroneYUTEND-
CTBO) WJIU Ha BOCIIUTAHUE B CEMbH IPAKIAH [4, c. 466-467].

B ji1060M ciIydae CIeAyeT MOIepXKaTh MO3ULIMIO 5TOTO aBTopa OTHOCHTEIHLHO 00bENHE-
HUSl PECTYIUICHHH, COCTaBbl KOTOPBIX IPEIyCMOTPCHEL B JUCTIO3UIHAX CT. CT. 164-169 YK
VKpauHbl, B OHY IPYIIILY.

[o HAIEeMy MHEHHIO, MPECTYILUICHA, COCTaBEl KOTOPBIX HpeayCMOTPEHBI B TUCTIO3HIIIAX
oT. ct. 164-169 YK YKpauHbl, IIOCATalOT Ha TPA IPYIIIIHI PaBOOTHONICHNUH, & UMCHHO: aTHMCHT-
Hble IPABOOTHOLICHHS (CT. CT. 164, 165), oreKyHCKHE [PABOOTHOIICHHT (ct. ct. 166, 167), 1pa-
BOOTHOIIEHHS, BOSHHKATOIIHE I10 TOBOAY YCEIHOBJICHUA (ct. ct. 168, 169). MeHHO STH TPABO-
OTHOIIGHHS BBICTYIIAIOT KaK BHIOBBIE 00BCKTHI ITHX IpEeCTYIIEHHIA.

V 3THX TpecTyIUIeHHH (CT. CT. 164-169 VK VKpauHBI) MOXXHO BBIICIHTD TAKHC obmue
[PU3HAKH:

1. Bee OHM TIOCSTAIOT Ha OJIUH POJOBON 0GBEKT, & HMCHHO OTHOIIECHUS, KOTOPBIE PEeryIn-
PYIOTCS| HOpMAMH CEMEHHOTO IIPaBa — ceMeifHBIE TPAaBOOTHOLICHHS.

Ho B TO e BpeMs CIeAyeT OTMETHTb, 9TO YrOJIOBHOC OpaBo ¢ MOMOIIBIO YTOJIOBHO-
IIPaBOBBIX HOPM OXpaHSET HE BCC ceMeifHbIe PABOOTHOMICHHS, & TOIBKO HX JaCTh, KOTOpasd 1
COCTABISIET COZIEPKAHNE BHIOBBIX 0OBEKTOB JAHHOM TPYTITIBI IPECTYTLUICHA.

OCOBEHHOCTBIO POJIOBOTO 0OBEKTA JAHHOH IPYyIIIIBI NpecTyIUICHAI ABIAETCA TO, YTO Hac-
THYHO OTICKYHCKHE IPABOOTHOMICHUSA PEryJMpYyIOTCs KaK HOpPMamy CeMEHHOro 3aKOHOAATeNh-
cTBa, TaK ¥ HOPMaMH TPaXIaHCKOTO saKoHOAaTenbeTBa (CT. eT. 166, 167 YK VKpauHsl).

2. B mpenenax BHIOBBIX OOBEKTOB BBIACILIOTCH H HEIoCpeICTBEHHBIE O0BEKTHI ITHX
NpeCTyTICHAHN.

HemocpecTBEHHEIM 00BEKTOM TIPECTYIICHHA, cocTaB KOTOPOTo MpeayCMOTPEH B AUCIO-
sy or. 164 YK YKpanHsl, ABISIOTCS aIMMCHTHBIC PaBOOTHOIICHNS, KOTOPHIE BOSHUKAIOT Ha
OCHOBAHHH PEIICHHS Cy/ia O B3BICKAHHH MEXITY PONUTENSIMU ¥ HECOBEPIICHHOICTHIMA JEThMH,
a TaKoKe MEXIY POAUTEIIMU U HETPY/I0CTIOCOOHBIMHA CBIHOM WM JI0YEPBIO. IIpu sTOM crefyeT
MMETh B BHJY, 9TO B COOTBETCTBHU C CK VYxkpawHbl CyJ MOXCT BO3JIOXHTDH 00513aHHOCTD
BBIIUIAYMBATH ATMMEHTEI HE TOIBKO Ha pomuTeseif, HO U Ha APYTHX WICHOB CCMbH.

[TosTOMy CyOBEKTOM JIaHHOTO TPECTYILICHUS SBIACTCH JIAIIO, HA KOTOPOE CYZOM BO3IIO-
seHa OOS3aHHOCTH BHILIAYHBATL ATUMEHTBI B IOJIB3Y HECOBEPIICHHOJISTHIX JETCH WA He-
TPYHOCTIOCOOHBIX ChIHA HIIA I0HCPH.

HernocpeACTBEHHBIM 00BEKTOM MPECTYIUICHHS, COCTaB KOTOPOTO HPEeIyCMOTPEH B AMCIIO-
surd cT. 165 YK YKpaussl, ABISIOTCA NPAaBOOTHOLICHUA MEXKTY COBEPIICHHONETHIMU CHIHOM
(1 OUepPBIO) M MX POMUTEISMH, 0OBEKTOM KOTOPBIX SBJIIOTCS alMMEHTBI. OTH IpaBOOTHOLIE-
HHS BO3HMKAIOT HAa OCHOBE PCIICHHMS CYyJa. TonkoBaHue TEKCTa IUACIIO3UIUHA . 1 ct. 165 YK
VKpauHbl HaeT OCHOBAHMA JUis BBIBOJA, HTO CyOBEKTOM TPECTYILICHHS MOTYT OBITH TOJIBKO
COBEPIIEHHOJIETHHIE ChIH WIH J04b, OCKOIBKY [IOTEPTEBIIMMH MOTYT OBITh TOJIBKO POTXHTCIIH.

JIONONMHUTEIbHBIM  (aKyIbTaTHBHEIM 0OBEKTOM YTOIOBHO-TIPABOBOM OXpPAHbI ABJACTCS
paBO COOCTBEHHOCTH Ha CPEACTBA, KOTOPERIC B COOTBETCTBHM C pEIIEHHEM Cyfa 00s3aHO
BEIIIAYABATH OOA3aHHOE JIUIO M KOTOPHIE, B COOTBETCTBHM C CeMEHHBIM 3aKOHOIATEIBCTBOM,
JBJISEOTCS COBCTBEHHOCTBIO JIMLIA, MMEIOLIETo NPABOo KX MOy HTb.

HemnocpeCTBeHHBIM 00BEKTOM NPECTYIICHH, COCTaB KOTOPOTO TPEIyCMOTPEH B JHUCIIO-
suuwd cT. 166 YK YkpanHsl, ABJISTIOTCA [IPaBOOTHOILCHHS, KOTOPBIC BO3HUKAIOT MEXILY poxnuTte-
JIIMH, ICTBMA, OTEKYHAMU U TIONIEYHTEIAMA 1 MOAONEIHBIMEA. DTH OTHOIIEHHUA C TOJIHBIM IIpa-
BOM MOJKHO CUMTATH OTIEKYHCKHMMH, TaK KaK HX COICPKAHNCM SBJISETCS MMEHHO yXOJ 33 peOeH-
KOM (WUTH JIMIIOM, KOTOPOE HaXOUTCA MOA OTIeKoii MM TIOTIEIEHHEM), a He PyTHe 00sA3aHHOCTH,
Bo3IaraeMble Ha POJMTENCH. PoMTENH B IAHHOM CIlyHdac BBICTYNAIOT KaK 3aKOHHBIE ONCKYHbI
CBOMX JeTell 1 OCYIIECTBIISIOT CBOM 00A3aHHOCTH 6e3 CrienUAIbHBIX Ha TO ITOTHOMOYHA.
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JlOmONHHUTETEHBIM 006SI3aTEIBHEIM 06BEKTOM CIICAYET CIUTATH JKHU3Hb, 30POBLE, [OJIOBYIO
HCTIPUKOCHOBEHHOCTH JIETEH U MOOMEYHbIX.

Henocpencteennsiv 0GbekToM mpecTymienus, coctan KOTOPOTO IIPETyCMOTPEH B Aucrio-
3uLH cT. 167 YK YKpanHsl, sBISIOTCS MMyIIECTBEHHbIE IIPaBa JIHI, HAXOISAIIUXCS IO OIIEKO
WM TONECYUTENLCTBO. MCIONb30BaHNe ONEKYHCKHX MHpaB B ymep6 MojomedHoMy cremyer
paccMaTpHBaTh Kak CIioCo0 COBEPIIEHHS JAHHOTO MPECTYIICHHUS.

Hemocpencrsennsv o6bexTomM mpectymienus, coctas KOTOpOT'0 MPEAYCMOTPEH B JAMCIIO-
sunuu Cr. 168 YK Vikpaunsr, seistorcs IPaBOOTHOLICHHUSI, KOTOPBIC CKIAMBIBAIOTCS IO TTOBOLY

i BIHOBJICHHSI.
oxpaﬁgglfﬁaﬁmmm 00BEKTOM YTOIOBHO-TIPABOBOH OXpAHBI SIBJISETCS XU3HB, 37I0POBBE,
HHTEPECLI CEMBHU U HHBIC OXPAHSIEMBIE 3aKOHOM 6J1ara i HHTEPECHL.

Henocpenctaenneiv obvexrom tpeeTyINGHNA, G0GTAR KOTOPOIO MPENYCMOTPEH B MHieHS-

sunuH ct. 169 VK Vkpaunsy, spasercs YPCTyJTMpOBaHHAS 3aKOHOM [ICSTENBHOCTE TOCYIapCTBEH-

»TSDKKHE ITOCIe1CTRUS .

3. NlefictBmst, obpasyiontue OOBEKTHBHYIO CTOpOHY pacCMaTprBaeMbIX cOCTaBOB, hakT-
ICCKH TOMIECTBEHHBI — HEBBIMONHEHNE 00s13aHHOCTeH, BO3NOKEHHBX Ha OIpPENETIEHHBIX JTHI[
HOPMaMH CeMEHHOr0, TPaXIanckoro 3aKOHONATENBCTBA HIIM PEIIEHHEM CyZa (371ech BO3HHKaeT
AOTIOMHUTENLHEL  OOBEKT — OTHOmIeHHS B chepe TPaBOCYIHsI) WIH 3Ioynorpebiienue
COOTBETCTBYIOIMMH MPaBaMH.

4. IoteprieBmmmy sBsIOTCS WieHy CEMH HIIH NIONOIICYHEIE, T.€. JHIa, KOTOpEIE SIBIIAIOT-
¢ CyOBbeKTaMu ceMeHHbIX mn TP@KIAHCKHUX (ONEKYHCKHX) IPABOOTHOMICHHIY,

5. lpaxtryeckn Bo Bcex COCTaBax MpecTyIIeHwit NIPENyCMOTPEeH ClieMnaIbHbIIL cyOBekT
(unm xax 00s13aTeNpHEIH [pH3HAK OCHOBHOTO COCTaBa — cr. cr. 164, 165, 166, 167, wiu xak
KBATH(DUIUpyIommii — cr. cr. 168, 169 YK Ykpanusr).

KHH COCTaB KOTOporo TIPEAYCMOTPeH B mucriosnuum cr. 166 YK Ykpaungr); KBaIM(pHIUpO-
BaHHBIC COCTaBbI — MaTeprabHbe, Ipuyem B KBAHUIMPOBAHHEIX cocTaBax — 4. 2 o1 168, .
2 ct. 169, cT. 166 VK Vkpauns COACpXKaHMe TOCIenCcTBuIT dopmympyercs OHOTHITHO Kak
OLCHOYHBIH HPU3HAK — (TSKKHe TOCIIEACTBUSD.

Taxum o6paszom, O6IIHOCTE pomoBoro o0bekTa NPECTYTINIEHNH, cocTaBk] KOTOpHIX TIpe-
AYCMOTPEHBI B IUCTIO3UITHSX CT. CT. 164-169 YK Ykpannsi, gaer OCHOBaHMe K 00beqHHEHHIO 1X
B OTAENbHYIO Ipymmy TIPECTyIIICHN I, KOTOpYI0 MoxHO ObuI0 GBI BhEMHTH B OTHENbHEIH
pasgen.

Hmenro Takum IIyTeM nomien 3apy6exHprii 3aKOHOJaTeb,

B YK Po, CTpykTypa OcobenHoii yacry KOTOporo neckomsko otmmyaercs or CTPYKTYpBI
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OGS3AHHOCTEH 0 BOCTIMTAHUIO HECOBEPLICHHONETHHX» M CT. 157 «310CTHOE YKIOHEHHE OT
BHIIATH CPEACTB HA CONEPKAHWE JeTeil WM HETPYHOCHOCOOHBIX pomuteneit», HO H
HPECTYIEHNSI, HEIOCPEJCTBEHHO HAHOCAIINE BPEX 0OIIeCTBEHHBIM OTHOILIEHUSAM, KOTOPHIC
06eCTICYMBAIOT HOPMATBHOE PA3BATHE U NPABUIEHOE MOPATBbHOES (OPMUPOBAHHME H BOCTIHTAHHC
HECOBEPIICHHOJICTHETO, €T MPaBa U 3aKOHHBIC HHTCPECH (ct. 150 «BoBnedeHne HECOBEPIICH-
HOJICTHETO B COBEpIIEHHE NPECTYILICHHs», CT. 151 «BoBnedenue HECOBECPLICHHONCTHEIO B
COBepIIIEHHE AHTHOOIECTBEHHBIX AeHcTBui 1 cT. 153 «Ilonmena pebeHKay) — 3TO TPECTyIuIe-
HUS TIOCATAIOT Ha HEOTUYXkIAEMOE NIPaBo peGeHKa BOCTUTEIBATECS B KDOBHOH cembe) [5, c. 341].

VK Pecrmy6mukn Kasaxcran NpakTHYSCKH BKIIOYWI B TJaBY 2 OcobeHHOM 4YacTH
«IIpecTyTUIeHNs. IPOTUB CEMBH U HECOBEPIIEHHONIETHIX) GONBIIMHCTBO MPECTYIIIEHUH, OTBET-
CTBEHHOCTH 3a KOTOphle mpexycmorpena u B YK P®. B To ke Bpemsd B VK Pecry0nuku
KazaxcTaH He yCTAaHOBJIEHA YTONOBHAS OTBETCTBCHHOCTh 32 HE3aKOHHOC YCBHIHOBJICHHE (ymoue-
peHye), HO MPELYCMOTPEHA OTBETCTBEHHOCTE 32 TOPTOBIIIO HECOBCPIICHHOICTHAMK (er. 133 YK
Pecry6muku Kasaxcran) [6].

OTRETCTBEHHOCTD 33 TON0OHOE AesHue TpenycMoTpena 1 B YK Vipamust (4. 2 cr. 149 —
«TOproBisl OABME WIH JPYTOe HE3aKOHHOE COrTIANICHAE OTHOCUTEIBHO MEpeaain YEI0BEKAY),
i B YK PO (. 6 4. 1 cr. 127" «TOpProsis JOAbME»), HO B 3aKOHOAATENBCTBE STHX CTPAH 5TH
MPECTYIUICHIS] OTHOCATCS K TIPECTYILICHUAM MPOTUB CBOOOIBI, 9€CTH ¥ JOCTOMHCTBA TMIHOCTH.

Kpome TOro, Cpeim TNPECTYIUICHHMH MPOTHB CEMbH M HECOBCPIICHHONCTHHX B YK
Pecrry6muku KazaxcTaH IpeayCMOTPEHb! TaKHE MPECTYIUICHAS, Kak «Henaiexaiiee BHIIIOIHE-
HHe OOS3AHHOCTEH 1O OOCCTICYEeHMI0 (E30MacHOCTH JKM3HM M 310pOBbA JeTei» (CT. 138),
«370CTHOE YKIOHEHHE OT COAEPIKAHMSA HETPYIOCTIOCOOHOTO CyTpyTay (ct. 140).

B VK Pecny6nuxu Kasaxcran u B YK YkpauHbl NpeIyCMOTPEHA OTBETCTBCHHOCTE 32
31m0ynoTpedieHue TpaBaMy ONCKyHa HIIH TONCYATEIS (ct. 139 VK Pecmybmuku KazaxcTas U CT.

167 YK Ykpaussl).

B YK Pecny6nuku benapych mpecTymiieHus NPOTUB yKiiara B CEMEHHBIX OTHOLUICHUSX U
HHTEPECOB HECOBEPIICHHONCTHHX OOBEIMHEHD! B OJHY TJIaBy, KOTOpAs MMCET TaKOE e HasBa-
Hue u copepxutcs B pasnene VII Ocobennoit gact «lIpecTyrieHus NpOTHB THIHOCTI [7].

K mpecTymuieHHSM IPOTHB CEMbH M HECOBEPHICHHOJETHHX GenopyCcCcKuil 3aKOHOATENb
y’e TPaAULHOHHO OTHOCUT TaKME MPECTYIICHHUS, KaK «BoBnedyenre HECOBEPIICHHOJIETHETO B
CcoBepIIeHHe NpecTyIUTeHH M (cT. 172), «BoBneueHue HECOBEPLICHHOICTHETO B AHTHOOIIECT-
BeHHOEe TOBexeHHe» (CT. 173), «YKIOHEHME POIMTENEH OT COAEpKaHUs nereit» (ct. 174),
«YKITOHEHHE [eTeil OT cofepkanus poutenein» (cT. 175), «3noynorpebnenne npaBamMu OneKy-
Ha WiH TonednTens» (cr. 176), «Pasrnamenne TaiHbl YCHIHOBICHUSY (ct. 177), «YMBIIILICHHAS
noaMena pedenkay (ct. 180).

KpoMe 5TuX MpecTyIIeHHi, B NAHHOW IJaBe CPenu NPECTYIUICHHH NPOTUB CEMBH 1
HECOBEPIICHHONETHHX COJEPXKATCS M TaKHe TNPECTYIUICHHS, Kak «He3akoHHBIH cOOp WM
pacmipocTpaneHHe HHDOPMAIMK O YaCTHOM IKH3HM (ct. 179) m «Pasrnamenue Bpa4eOHOM
raifusy (cr. 178). B YK P® m B YK VYKpaumHbl 5TH COCTaBbI MpecTYIVIEHUH  TaKKe
IIPEIYCMOTPEHSL, XOTS MPSMO OTHECTH UX K MPECTYTUICHHSM IPOTHB CEMbH, & TEM Gonee MPOTHB
HECOBEPINEHHOJICTHIX HE MPENOCTaBIACTCA KOPPEKTHBIM. XOTs, €CIU y4ecTh, 9To B cT. 179 VK
Pecny6muku Benapych NpeIMeTOM MPECTYIUICHHs SABISIOTCS CBEACHHA O HacTHOCTH JKHM3HH,
KOTOpBIE COZIepkKaT JHYHYI0 HIM CEMeHHyo TaiiHy, TO MOXKHO OOBACHUTD, TOYEMY OTO
TIPECTYIUICHHE OTHOCHTCS K IPECTYIUICHUAM NPOTHB CEMENHBIX OTHOIIECHHH.

Yto KacaeTcs yroJOBHOTO 3aKOHOAATEIbCTBA APYTUX 3apy0GexHBIX CTPaH (TaKk Has3bIBac-
MOTO JaJbHETO 3apy0exps), TO B HEM TaKKe NPECTYIUICHHS MPOTHB CEeMEHHBIX OTHOIICHUH H
MHTEPECOB HECOBEPIICHHONETHIX O0BE/IMHEHD! B OT/IENLHYIO TPYIITY.

VK Hopseruu B riase 20 (4actsb 2 «IIpecTyTUICHAS») COAEPIKAT HOPMBI O MPECTYIICHUAX,
CBS3ANHBIX C CeMeHHpIMH OTHONIeHMsAMU. Cpeny HUX NPEAYCMOTPEHBI AECSHWSA, HEH3BCCTHBIC
HaIleMy OTEYEeCTBEHHOMY 3aKOHOZATENIbCTBY, HANPHUMEP § 215 mpemycMaTpUBaeT OTBETCTBCH-
HOCTB JTHII@, KOTOPOE TMHITAETCS JHIIATh JPYToe JHULO Cro CeMEHHOro CTaTyca i npuodpecTu
duKTHBHBI ceMmeifHbIi cTaryc; B § 216 ycraHOBIEHA OTBETCTBCHHOCTh 32 JIMIICHHC
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HECOBCPIICHHOIICTHETO POUTENIEH, OIEKYHOB; B § 218 — 33 3II0YTIOTPEOIIeHHe BIIACTHIO Haj
HECOBCPIICHHOICTHUM, €CIH 3TO HAHOCHT BPCIl 3N0POBBIO  HECOBEPINEHHONETHETO MM
IPHIHHACT €My JApyroii Bpem; § 219 — 3a HCHAJIeKalee BRIIONHEHHE CBOMX 06S3aHHOCTE B
CCMBE OTHOCHTENLHO COMEPKAHUS APYTHX UICHOB CEMEH, KOTOPBIC B CHITy Gose3Hw, BO3pacra,
HETPYAOCIOCOOHOCTH HYXIAIOTCS B TAKO nomomu; B § 220 — 3a Hapymrenue 3aKOHOJATEIHCTBA
0 6paxe i mapTHepCTRE.

YK Pecny6mukn Bonrapus nan6onee OCHOBATE/EHO M MHPOKO MOAXOUT K OXPAHE CeMBbL.
I'masa 4 OcoGennoit wactn YK Pecrty6mukn Bonrapust cocront us ABYX pa3zienoB, HepBblif
HasbBaeres «llpectymienus mporus Opaka u cempm», a BTOPOii — «IIpecrymienus IIPOTHB
Momonexny [9].

K npecrymenusm nporus Opaka u ceMBH OTHOCSTCS Takue IPECTYIICHUS, KOTOphIe

HOCTeH (cT. 182), B HeBBIMOMHEHNN PCIICHHN Cylla COAEpKaTh Cympyra, ZPYTOro poJCTBEHHUKA,
cecTpy, 6pata (cr. 183). Tarxe YTOIIOBHAst OTBETCTBEHHOCTh YCTAHOBJIGHA 32 IIOOMCHY peOeHKa
(ct. 184), 32 He3akoHHOE YACpKuBanue y cebs Tyxoro pebenka (ct. 186).

K npecrymnenmsm HpoTuB Mononexu YK Pecry6muku Bonrapus orocut TIPUHYKICHHE
HCCOBCPIICHHONETHEr0 MITH MaONETHEr0 K 3aHATHIO AHTHOOLIECTBEHHOMH JEsTENBHOCTIO (cr.
188), ucts3anme Manonernero wmm HecosepuieHHoNeTrero (c1. 187), TMIPUHYXK/ICHAES K HHIICH-
CTBY (cT. 189), BTsirmBanme HECOBEPINCHHOIETHETO Ml HEBMEHSIEMOTO B IBSHCTBO M NIPOJAXKY
HECOBCPIIEHHONIETHEMY CITUPTHBIX HAITUTKOR (cT. 193).

3HauuTenLHA FacTh TIPCCTYIUICHUI CBSI3aHA C HAPYIICHHAMHU TIOPAZIKA BCTYIUICHUS B
Opak. Hampumep, orseTcTBeHHOCTS YCTAHOBIICHA 3a IONyYeHHE BEHIKyIa 3a paspemenne
BCTYIIUTE B Gpak HeCOBEpIICHHONETHEH AOHEpH M poncTBeHnuue (1. 192), 32 TIPUHYKICHHAE
pebenka 1o 16 ser x BCTymienuio B 6pax (cr. 190), 3a BCTYIUICHHE B OpayHble OTHOMICHHS ¢
HECOBEPIICHHONETHEH 63 3aKMOYeHNs 3aKOHHOrO Opaxka (cr. 191).

Beero B VK Pecny6miku Bonrapus fipeyeMoTpeno 17 crateii, kotopsie cozepkar
COCTaBBI TIPECTYILICHUH MPOTHB MHTEPECOB CEMBH, MOJNONEKH M Opaka. IpunnummansHemm

4EPTOi 3aKOHONATENLCTBA YTO CTPaHBI SIBIIACTCS TO, YTO OXPAHSIOTCS npaBa GoJbIIOro Kpyra
JIHL, ABIIOMUXCS CyOBEKTAME CeMEIHBIX TIPABOOTHOWICHHH — HE TOIBKO JETeH, poaurenei u
CYIPYTOB, HO U cecTep, GpaTbheB u APYTHX PONCTBEHHHKOB, KOTOPBIE HYkIAIOTCS B MTOMOIIU 1
[IpaBa KOTOPBIX HAPYILAIOTCS,

B VK Aprenrums CONCPXKHUTCS Beero 7 crareii, B KOTOPBIX TIPENyCMOTPEHBI HOPMEI 06
YTOJIOBHOM OTBETCTBEHHOCTH 3a IPCCTYIUICHUS MPOTHB CEMEHHOTO MOMOKEHMs., OTH crareu

OTBETCTBCHHOCTh HECET TaKKe TOCYAApCTBEHHBIN  CITyXammuif, naBIImii paspenieHue Ha
PETHCTpanmio Takoro Gpaka, 3aBe0MO 3Has o CYICCTBOBAHMM MPEMATCTBHM K €r0 3aKTI0YeHHMI0
(ct. 136), a Takxke HOLEKHUT  YTOJOBHOH OTBETCTBEHHOCTH 3aKOHHBIM TIpENCTABHTEIND
HECOBCPIICHHOIETHETO, KOTOPBIH aaT PaspellieHye Ha ero BCTymienue B Gpak (cr. 137) [10].

AprenTuna (kax u Bonrapus) asnsercs TIPUMEPOM HEMHOTHX CTpaH, KOTOpEIE OXPaHSIOT
TIOPAIOK BCTYIUICHHS B OPak M yCTAHABNMBAIOT 32 €T0 HapyIICHHUE YIOJOBHYIO OTBETCTBCH-
HOCTB,

77



[maBa Il pasgema VI wactm [I VK ApreHTHHEI «3aMaT4HBAHHC HIIH BBIMBICCT
OTHOCHTENFHO MICHTUIHOCTH JIMIA X CEMEHHOTO TIOJIOKEHHsD COCTOUT U3 TpeX craTelt: cT. 138,
B KOTOPOH COJIEPHTCS HOpMa OO YrONOBHOW OTBETCTBCHHOCTH 3a JEAHMsA, M3MCHSIOLIAC,
JearoIIHe HeONPEACTEHHBIM HIH MPEKPAIaioIie CEMEeHHOe COCTOSHHE APYTOro JuLa; cT. 139
— 3a CHMyJSIMIO OEPEMEHHOCTH C LENbIO TOJNYYMTh NpaBa Ha PeOCHKA M YHUUTOXKCHUC
UIEeHTA(QHUKAIHOHHBIX JAHHBIX HECOBEPIICHHOIETHETO; CT. 139/2 — 3a coydacTue B IPECTyTLIe-
HUSIX, COCTaBbI KOTOPHIX TPElyCMOTPEHBI B IMCTIO3UIMAX CT. CT. 138 1 139 YK AprenTuHbl.

OtnenbHOM TaBbl (pasfena), B KOTOPOM COAEPKamuch Obl HOPMBI O HpPECTYTUICHUAX
HpOTUB HECOBEPIICHHONETHUX, Y K APTreHTHHEI HE MPelyCMaTPUBALT.

VK Pecrny6muku Kopest Taike 3allUIIaeT UHTCPECHl YIEHOB CEMbM M HECOBEPIICHHO-
netaux [11].

[maBa XXVII YronoBHOTo KofeKca 3TOM cTpaHsl HazbiBaeTcs «IIpecTyruieHus, CBA3aHHbIC
C OTKA30M W IUTOXHUM OOpamienuemy. JTa TlIaBa COCTOMT M3 5 CTarcil, B KOTOPLIX CONEPHKATCH
HOPMBI 06 OTBETCTBEHHOCTH 32 OTKa3 B MPEIOCTABICHUN TOMOIIH POACTBEHHAKY HIIL APYTOMY
JIHILY, KOTOpPOE B CHIy HECOBEPIICHHONETH I, GONIC3HH, CTAPOCTH HE MOXKET 3aboTuthes 0 cebe,
€CJIM JIMII0, OTKA3BIBAIOIIEE PYTOMY B TIOMOIIM, UMECT IOPHINYECKYIO MM JAOTOBOPHYIO 00s1-
3anHoCcTh (CT. 271) M 3a oTka3 oT pebenka (cT. 272). DTOT COCTAB NMPECTYIUICHUS chopmyu-
POBaH KaK TIPUBAJIETHPOBAHHEIN M CMATHAIOMMA 0OCTOATENLCTBAMY B HEM ABIIIOTCS JKEIaHNE
M36eKaTh 11030pa WIM CTPax Mepes| HeBO3MOXKHOCTBIO BOCIIATATh peberKka. [1oexuT yromnos-
HOH OTBETCTBEHHOCTH JIHIIO 32 )KECTOKOE MOBEICHUE C POACTBCHHUKOM MIIU JIPYTHM JIUIIOM, Ha-
XOJIAIIMMCS TIOJ] €70 TIPHCMOTPOM (CT. 273), a TaKKe JIMI0, KOTOPOE MCTIONB3YeT PeOeHKa Mlal-
me 16 JeT, HaXOMAIIErocs MO ero MPUCMOTPOM, Ha TSKENBIX paboTax, yTpOXKAIOMKX KU3HH
WM 37I0POBBIO Takoro pebenka (ct. 274). B cr. 275 conepKuTCA yKasaHue Ha TO, 9T0 C€CIIH yKa-
3aHHBIC BBIIE JESHAS MOBICKIA CMEPTh MIH (DU3MUECKHH BPEJ, TO 3TO BiedeT bonee cypoBoe
HaKazaHue.

VYUTHIBAS OMBIT 3apyOEKHBIX CTPaH, MEXKITyHapPOAHO-TIPABOBEIC HOPMATUBHBIC AKTBI [12,
¢. 306-323] ¥ TeopeTHYECKHUE TIOAXOABI K aHATH3Yy TPECTYILICHHI, COCTaBEI KOTOPBIX COACPXKAT-
cs B OUCHO3MIMAX cT.cT. 164-169 YK VYkpaunbl, cuutacM, 4TO €CTb OCHOBaHHI H B VK
VkpanHbl 00beAUHUTH UX B OJIMH Pa3ael.

BhigeneHre HOBBIX Pa3/efioB OOYCIOBICHO CTpeMIeHHeM Goiee MOIHO pEeann30BaTh
IPUHIET cucTeMaru3auy HopM OcoOGeHHOM 9acTH yroIOBHOTO 3aKOHO/ATENbCTBA, B COOTBET-
CTBHH C KOTOPHIM B OJHY IJIaBy HUIM Pa3jien JOJDKHBI IIOMEIIAThCS CTAaThU O MPECTYIUICHMAX,
[IOCATAIONMX Ha OJIMH M TOT %€ POoBoi 06bekT. [103TOMY 1 MosBHITHCH HOBBIE paszensl «Ilpe-
CTYIUICHHs IPOTUB OKpPY’Kalomel cpens, «IIpecTymienus B cepe UCIIOTB30BAHMS IJIEKTPOH-
HO-BBIMHCITHTENHHBIX MAIXH (KOMITBIOTEPOB), CHCTEM KOMITLIOTEPHBIX ceTei», «lIpecTyruieHus
IPOTHB MHPa, GE30IIACHOCTH YENOBEYECTBA U MEKTYHAPOIHOTO IIPABOTIOPSKAY.

Ecii HeoGXOMUMOCTs OTHOCHTENHHO CO3JaHMsi HOBOro pasjena B YK VkpauHbI, 10
HAIIEMy MHEHHIO, COMHEHHIT He BBI3BIBACT, TO CIEYCT 3aMETHTB, YTO ONPE/IC/ICHHBIC poOIeMBI
CYIIECTBYIOT KaK pr HOPMYTHMPOBAHUM €T0 HA3BAHMS, TaK M OTHOCUTEIILHO Cr0 COACPKAHU.

Ceroyst Hassanusi paszenoB Ocobennoii yacti YK YkpauHb! He yHUQUIMPOBAHEL, OJTHH
chopMypoBanE! Kak «IIpecTyIieHus IpoTHB ...», Apyrue kak «IIpecTynnenus B cepe ...».
B namHOM CIlydgae MBI CIMTAaeM, 9TO HA3BAHMS MEPBOTO THIA SBIAIOTCS 6OIEe yIaTHBIMH. Onu
IOMOraioT 60Jiee TOYHO OTOBPA3UTH KAK CONEPKAHUE POIOBOTO 0OBEKTA MPECTYILICHUH, TaK U
ykaszaTh Ha TO, YeMy HMEHHO HAHOCHTCS BpEll, & TaKke 0TOOpa3uTh COAEpPIKAHUE CTATeH,
KOTOPOE B TOM Pa3Jieie HaXOAUTCSL.

Io HameMy MHEHHIO, Ha3BaHUE Pa3fieNa JODKHO GbITh CHOPMYTHPOBAHO TAKHM obpaszom
«IIpecTyTuIeHUs IPOTHB MHTEPECOB CEMBH, TIOJONEYHBIX M HECOBEPUICHHOICTHUX).

Yro Kkacaercs CofepXaHusi NAHHOTO pasjieia, TO HeoOXOAMMO yKasaTh, YTO MHTEPECHI
HECOBEPIIEHHOIETHIX HE HCUCPIIBIBAIOTCS TONBKO TEMH CEMEHHBIMH NPaBOOTHOLICHHIMH, KO-
TOpBIE 3aIUIAIOTCS HOPMaMH, COACPKAIMMHUCA B CT.CT. 164-169 YK Ykpaunsl. B sToT paszgen
JOJDKHBI GBITh BKTIOUEHBI M CIEAYIOMKE COCTaBbl, Hanpumep, «Iloxmena pebenkay (ct. 148),
«Oxcmnyaramust  merei»  (cr. 150), «BopreueHHe HECOBEPIICHHOIETHUX B MPECTYIHYIO
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NEATEIBHOCTEY (cT. 304), «Henamiexamee BoImonHenme 00513aHHOCTEH OTHOCHUTEILHO OXpaHbI
KUSHH ¥ 310POBbs ferei» (ct. 137). Kpome Toro, YK€ CYIIECTBYIOIUINE HOPMBI, KOTOpHIC
CONEpKATCs B CT. CT. 164, 165, Tpebyror kapauHambHBIX M3MCHEHWH, TaK KaK CErOfHsS HOPMBI
Koncturynun = Yxpannsi, HOPMEL  CEMECHHOTO 3aKOHOIATENHCTBA W1 HOPMEI  yTOJIOBHOTO
3aKOHONATE/ILCTBA HE COTNACOBAHBI MEXTY COGOIA.

Tax, B 9. 1 cr. 51 Koucrurymun Yxpanmst SaKpeIUICH NPUHIUI PaBEHCTBA MpaB U
00s13aHHOCTEH CynpyroB. IlpaBo ommoro m3 cympyroe ma COIEpXKaHUE 3aKperieHo B cT. 75
Cemeitnom Konekce Yxpanust. B ueif e SaKpCILICH MOPSIOK Pealin3alliy 3TOTO paBa, KOTOpPO-
MY COOTBETCTBYET 00S3aHHOCTh APYIOro CYNpyTa BHITLIAYABATE AJMMEHTBI HETPYI0CIOCOGHOMY
CYNpyry, HyXalOIMEeMyCsi B MaTepUabHOI moMonry. Takum 00pas3oM, IepBoit pasHOBUAHOCTHIO
AIIMMEHTHEIX NIPABOOTHOIICHUH SIBISIOTCS MPABOOTHOIICHHUS MEKIy cympyramu. B 4. 2 cr. 51
Koucrurynun  Vipannsr SAKpEIUICHEl  B3aUMHBIC OOS3aHHOCTH pOAMTENell W jmeTeil Mo
COZICPKaHMIO U MOIEYECHHIO.

Tepmuns! «conepxanue» u «IOmEYeHHEY IBIIOTCS IMHUPOKKUMH TI0 CMBICIY U JOCTATOYHO
HEONpenenCHHbIMY.  Kax1oe 1HIo, KaXIbii wWieH ceMbH HMeer CBOC TPENCTaBICHUE O
COACPIKAHNA 3THX TEPMUHOB. B cemeiinom 3akoromarembcrse COJCpKaHUE 3TOH 00A3aHHOCTH
mprobpero Gdnbmyfo KOHKPETH3AIHIO U BOIUIOTHIIOCH B ATHMEHTHBIX MPABOOTHOMICHHSIX.

Bropoit pasHoBuHOCTBIO anmuMenTHBIX TPaBOOTHONICHUH SIBJIAIOTCS TIPABOOTHOMIEHHUS
MEXIy pONUTENSIMH U eThbMH. B 4. 2 cr. 51 Koncrurynum Vrpannsr ykasano, aro poxuTenu
0OsI3aHBI COZEPIKATH CBOMX J€Tel 10 MX CoBepiieHHONeTHs. B GonmpmmmmcTBe conydacs poauTenu
OCYIIECTBIIAIOT 3Ty O0SA3aHHOCTD O0OPOBONILEHO, 06ecmednBast ACTeH BCEM HEOOXOOMMBIM IS
KU3HH, 00Y4IEHHS, TOIHOLEHHOrO pasBHTHsL. JI0OPOBONBHOCTS BBINONHEHHUS 5TOM o6s13aHHOCTH
HC BENICT K TOMY, 4TO 5TH OTHOMICHHS CIEAYET CYUTATH He TPaBOBBIMH, BEIb HOPMATUBHOCTH UX
o0ycrnoBnena Tem, 9to COOTBETCTBYIOIIAS HOPMA COAEPIKUTCS B KOHCTHTYIIHH Vkpaunsr.

Hox anumenramu moHnMaeTcs CONEPkKAHHEC, KOTOPOE OLHO JIMIO 06A3aHO MPENOCTABIATE
ApYroMy JHIy, ¢ KOTOPBIM OHO HaXONHUTCS B CEMEHHBIX IPAaBOOTHOIIECHMSIX, TIPH HATHIHH
YCIIOBUH, TIPENYCMOTPEHHBIX 3aKOHOM WK norosopom. B ropuauueckoit JUTEpaType o
CEMEHHOMY TIPaBY OGIIENPUHATEIM ABIISCTCS TIOJIOKCHHUC O TOM, YTO TIOHATHS «COAEPKAHUE» U
«@IMMEHTBD) SBITIOTCSA TOXAECTBEHHBIMA. OTHOCHTENBHO ATHMEHTHEIX IIPaBOOTHOINCHUH 3TO
YTBCPXKJICHHE SBIISETCS CIIPABEITHUBBIM.

Taxum o6pasom, cy6bexramu BTOPOW PA3HOBHIHOCTH ATHMEHTHBIX TIPABOOTHOIIEHHIA
JBJIIOTCS POJIUTENH U UX HECOBEPLIEHHOIETHHE NeTH. 1 XOTs B Koncrutyrmm Vkpanusr npsimo
HC Ha3BaHl MMEHHO 5TH CYOBEKTHI, CUMTACTCS, 9TO TOJKOBATE STy HOPMY JOIyCTHMO
PACIIUPCHO, U NPHU YCIOBHH, YTO POIUTEIN CIIOCOOHDI COAEPXKATh NETEH, Ha HUX BO3JIAraercs
TaKkKe 00A3aHHOCTH CONMEPIKATh U COBEPIICHHONIETHHX J€TeH, KOTOPbIE MPONOIKAIOT obyueHue
H H3-32 3TOr0 HyX/IAI0TCS B MaTEPHANbHON TIOMOINH 0 MOCTHIKEHHS MMM IBaJIATH TPEX JIeT
(ct. 199 Cemeitnoro Kopexca YKpauHEI), a Takke COBEPIICHHONETHHX HETPYAOCIOCOOHEIX
A0Hb, ChIHA, HYKAAIOIIUXCS B MATEPHATBHOM [TOMOTITH (ct. 198 Cemeitnoro Konekca Yxpawnusr).

B naunom ciyuae cnenyer ornensmo YKa3aTbh HA HECOOTBETCTBUE TEPMHUHOIOTHH KOHCTH-
TYLIHOHHO! HOPMBI H HOPMBI CEMEHHOTO npaBa. B ct. 6 CK Vkpaumsr naercs 3aKOHOIaTeIbHOE
OIIPENICNICHUE MOHATUS ,,eTH”. DTO MAJIOJETHHE U HCCOBEpHICHHONETHHE JTHIa. OTHOCHTENHHO
APYTHX JIMW, TOJ KOTOPHIMM MOHMMAIOT TAaK HA3HIBAEMbIC «COBEPIICHHOJIETHHE JETHY,
3aKOHONATEIb YIOTPEOISET TEPMHH «COBEPIICHHOETHIE (HeTpynocnoco6usIe) 104b, ChImy.

Tperbeit pasHoBHAHOCTRIO amMMenTHBIX TPAaBOOTHOLICHHUH SBISIOTCSA NPABOOTHONICHHS,
BOSHHUKAIONHE MEXTY COBCPIICHHONCTHUMHU JOYEPBIO, CHIHOM M HX HETPYJOCIIOCOOHBIMU
pomurensmu. B ceMelfHOM 3aKOHOATENBCTBE BBHIMONHEHHE 3TOMH 00S3aHHOCTH CBA3BIBACTCS C
(akrom orcyrcTBus HCTOURMKOB CYHICCTBOBAHMSI, C OTCYTCTBHEM IIEHCHH, C €€ HE3HAUNTE k-
HbIM pasMEpOM M B CBS3U C 3TUM (aKTOM BOZHHKAET MOTPEOHOCTH B MATEPHANBHOM [TOMOIITH
(cr. 202 CK Vkpaunsr).

Kpyr s, xoropsie yxasane: B u. 1 1 2 cr. 51 Koncrurymum Vipauusr kxak norermmans-
HbIE CyOBEKThI ATMMEHTHBIX IPaBOOTHOLIEHHH, yiKe, dem KPYT CyOBEKTOB aTHMEHTHBIX TIPaBO-
OTHOIICHHUM, yPEeryIMPOBaHHBIX CeMEHHBIM 3aKOHOIATENILCTBOM.
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Cnepyer OTMETHTB, 4TO COBPEMEHHOE CEMEHHOE 3aKOHONATENLCTBO TPEIyCMATPHBACT H
perympyeT Oonee MUPOKU KPYT alMMEHTHBIX IIPaBOOTHOIICHHIL.

Cy0ObekTaMu aTMMEHTHbIX IPABOOTHOMIEHHH SBIISFOTCS U APYTHC WICHB! CEMBH U JAXKe Ji-
I1a, KOTOpPBIC, TPAKTHIECKU, HE ABJLIIOTCS WieHaMu ceMbd. COBpeMEHHOE ceMeHHOe 3aKOHOMA-
TEJILCTBO TIPH TOIKOBAHWH TEPMHUHA «WICH CEMbI» MPHHAIO nosunuio Koncrurynuonnoro Cyna
Vkpannel, koTopas ObUTa M3lI0XKeHa B ero Pemenww ot 3 mroms 1999 r. Ne 1-8/99 B neme 06
OULIMAIEHOM TONKOBAHMM TEPMHHA «WieH cembr» [13, c. 396-409]. B coorBercTBHH C
yKasaHHBIM PelienvieM K 4ieHaM CEMBH CICAYCT OTHOCHTH JIMII, HAXOALIUXCA C CyOBEKTOM
1paBa B TPABOOTHOMICHWSX, IPUPONA KOTOPBIX ONPENCIICTCS: KPOBHBIMU (POICTBEHHBIMH)
CBA3SMH WJIM OpAavHBIMM OTHOIICHHSIMH; IIOCTOSHHBIM MPOKHBAHHEM C HHUMH; BEJICHHUCM C HUAM
COBMECTHOIO xo3siicrsa. K Kpyry 4neHoB ceMbH CyOBEKTa OTHOCATCS €ro (ee) ’eHa, MyX, HX
pomuTenu u AeTH (IIOCTAEJHHE — HE3aBHCHMO OT TOTO, SBISIOTCS M OTH AETH KOTo-TH60 u3
CYIPYTOB OOIMMK HJIM YCBIHOBICHHBIMH, PONHBIIMMUCS B Opake Wik BHEOpAadHEIME). UneHaMu
CEMBU MOTYT OBITh TIPM3HAHEI ¥ JPYTHE JIMLA IPH yCIOBHH TIOCTOSHHOTO MPOKUBAHMS BMECTE C
CYOBEKTOM, T.€. HE TONBKO ero (ee) GIM3Kie POACTBEHHUKH (POTHBIE GPaThs, CECTPHI, BHYKH, ACH,
6abka), HO W Jpyrue PONCTBEHHWKH WM JIHIA, KOTOPbIC HE HAXONATCS ¢ HAM B HETOCPEICT-
BEHHBIX CBS3SX (HEIONHOPOIHBIE OpaThs, CECTPHI, 35Th, HEBECTKA, OTYMM, Madexa; ONEKYHBI,
TIOTICYNTEINH, MACKIHKH, Iaa9epuisl U Apyrue). He o0s3aTensHo, 9ToOB OHM BMECTE BEITH XO3SH-
CTBO, BE/Ib NPY TAKUX YCIOBWSIX K WICHAM CEMBH TPYJHO OTHECTH Opara WM CecTpy, IPyIaHOTO
pebeHka, nHBaMAa [ TPYIIIL! U T.J1.

Heiictutensho, B Cemeitnom Konekce YKpauHbl yCTaHOBIEH LENbIH Psii HOPM, KOTOPBIE
peryupys alMMCHTHBIC ITPAaBOOTHOIIEHUS HE TOIBKO MEXAY CYNpPyraMu, POJUTEISIMU H
NETbMH, HO M MEXITy IPYrMMHU 4ieHamu cembu (cM. rmapa 22 Cemeiinoro Komekca Yxpannst
«O6513aHHOCTB N0 COMEPIKAHMIO IPYTHX WICHOB CEMBH U POJICTBEHHHUKOBY ).

HecoorBetcTBre Mex Ty KOHCTUTYIHOHHOM HOpMOH (cT. 51 KonctuTymmm Ykpauusr) u
HOpMaMK CEMEHHOr0 3aKOHOJATENhCTBA 3aKIOYACTCS B TOM, 4TO TEPMHHBI, YIOTpeOIsIeMEIe B
KOHCTHTYLIMOHHOW HOPME, a MMEHHO «CYIPYTW», «POIUTEIN», «NETH», HAKAK HE ITOIJIEKAT
PaCIIMPEHHOMY TOJIKOBAHHUIO, U, TAKUM 00pa30M, BHE IPAHHI] KOHCTUTYLHOHHOTO PETYIMPOBa-
HHUsl OCTAlOTCS MPABOOTHOLICHHSI OTHOCHUTENLHO YILIATEL AIHMMEHTOB, CyOBEKTAMH KOTOPBIX
SABIISIOTCS JPYTHE HICHBl CEMbH W POACTBEHHMKM. Ecmu Ob B KOHCTHTYI[MOHHON HOpME OBLI
YHmOTpe6ICH UMEHHO TOT 06OpOT, KOTOPEIA yXe IMOMyYANl TOIKOBAHHE B COOTBETCTBYIOLIEM
pemennn Koncturymmonnoro Cyna, DeHCTBHTENBHO, Takas KOHCTUTYIMOHHAsS HOpMa Gomee
TIOJIHO M IIHUPOKO CHOPMYJIMpoBaia 6bl KOHCTUTYLHOHHYIO 00A3aHHOCTh MO MPEIOCTAaBICHUIO
MaTepHaIbHON MOMOIIM TEM POJICTBEHHHKAM M WIICHAM CEMbH, KOTOPBIE HMEIOT HA 3TO TIPABO.

Taxoe monoxkenue, B CBOIO 0Uepe/ib, NPUBOAUT K MPOGIEMaM, CBA3AHHEIM C yTOTOBHO-
TIPABOBOM OXPaHOl ATMMEHTHBIX IIPABOOTHOLICHHIA.

B cr.ct. 164, 165 YK VkpauHsl ycTaHOBICHA YTONOBHAS OTBETCTBEHHOCTh 32 YKJIOHCHHE
OT yNUIaThl aTMMEHTOB Ha COACPIKAHUE JETEH M 3a yKIOHEHHE OT YILIATHI CPEACTB Ha COMep-
KaHUe HETPYAOCIOCOOHBIX poAuTeNnei. YTOTOBHOE IPAaBO BBINONHIET OTHOCHTENBHO APYTHX
o0acTei paBa OXPAHUTENBHYIO (YHKIIMIO, T.€. OXPAHSAET MPABOOTHOMICHHS, YPETyIHPOBAHHBIC
APYTUMH OTPacisiMU TmpaBa. HOpMBI yrOJIOBHOTO IpaBa JO/DKHBEI IEIHKOM COOTBETCTBOBATH
nonoxenusM Koncrutynuu. IIpu NPHHATHH HOBBIX YTOJOBHBIX 3aKOHOB IOCICIHUE JOJDKHBI
OBITh COOTHECEHBI ¢ PeIMICaHuAME KOHCTHTYIHY 1 He MOTYT HMETh C HUMH PACXOXKICHHIA.

JleiiCTBUTENEHO, HOPMEI YTONIOBHOTO TIPaBa, KOTOPEIE COMEPKATcs B CT. cT. 164-165 YK
Yxpaunsl, cooTBeTcTBYIOT CT. 51 Koncturymmu Yxpaunsl. Ho Bosnukaet BOIIPOC O COOTHOIIIE-
HHUAX HOPM CEMEHHOTO M YroJoBHOTO mpapa. CeMeifHOe MpaBo peryampyeT Kak alTdMEHTHBIC
IPABOOTHOLIEHHSI, TaK U CIOCOOBI BBHIMONHEHHUS aTUMEHTHBIX 003aTenbeTB. Takue 06s3aTeib-
CTB2 BBIMONHAIOTCA KaK B JOrOBOPHOM TMOpPSJKE, TaK M ITyTeM IIOCTAHOBJIEHHS CyAeOHOTO
PEIICHNS U HCBBITIONHEHHUE TAKMX 00A3aTENbCTB BICUET YTOJOBHYIO OTBETCTBEHHOCTD, €CITH OHO
MMEET ()OPMY 3I0CTHO YKJIOHEHWsS OT BBILIATH YCTAHOBICHHBIX DPEIIEHHEM Cyfa CPEJICTB.
HemocpencTBenHbM 06HEeKTOM STHX HPECTYIUICHUH SBISIOTCS ATMMEHTHBIE MPABOOTHOLICHHS.
Kax n m06b1e IpaBOOTHONIEHHNS, ATMMEHTHBIC IPABOOTHOLICHHS MMEIOT CBOIO CTPYKTYpy. U BOT
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HMEHHO Ha ypOBHE MeEXaHHW3Ma YTOIIOBHO-TIPABOBOIO  PEryJMPOBAHHS, JCHCTBYIOMEro B
00IEOXPAHHUTEILHOM PEXHME, H BOSHHKAET OCHOBHas Ipo0JIeMa, a IMEHHO — Kak OTBETHTE Ha
BOTIPOC, KakKne MMEHHO alMMEHTHbIE NPABOOTHOMCHHS OXPAaHJCT YTOIOBHOE MPABO: HAa 0OmEM
YPOBHE, IPEIYCMOTPEHHbIE KOHCTHTYLIHOHHOM HOPMOH, ¥ WHIHBHIYaIH3HPOBAHHbIE — HOpMa-
MH CEMEHHOr0 3aKOHOIATE/LCTBA, M Te, UTO KOHCTHTYLIHOHHON HOPMO# HE IPeXyCMOTPEHEL,
@ TOJIBKO yPEryNnHpOBaHBl HOPMAMH CEMERHOro 3aKoHonaTenbeTBa? UbK mpaBa Ha momydenue
ATMMCHTOB OXPaHSACT YrONOBHOE MPaBO — CYDPYTOB, poiuTeNeli U neTelt (KOHCTHTYLHOHHAS
HOPMa) WM IPYTUX YICHOB CeMbH 1 POZCTBEHHUKOB (HOPMa CeMEiHOro npaBa)?

IpaBooTHOMIEHHS — 5TO OTHOIICHUS, HHAUBUIYATH3UPOBAHHbIE TI0 IX cyowsektam. B mux
OTPCICICHHBI IOPUIMIECKHE 1IPABA U OOA3aHHOCTH cybbekToB. Drta HHMBUTy aTU3HPOBAHHAST
CBA3b MEXKIY CyOBEKTaMU-HOCHTEISIMI TIpaB ¥ 00s3aHHOCTEH BO3HHKACT HA OCHOBAHMK HOPMBI
npasa. Ecmi npumsts 3a ocHoBy O0MENpHHATOE TONOXKEHHE O TOM, 4TO B HaHHOM Cllydyae
KOHCTUTYIHOHHAS HOPMa U SBIISIETCS TOH HOPMOii IpaBa, Ha OCHOBAHHH KOTOpPOH peannsyrorcs
KOHCTHUTYLIHOHHbIC IPABOOTHOIICHHUS, CYOBEKTHI KOTOPBIX HMMEIOT: OHHH — OO0S3aHHOCTE
BBIILIATUBATE TMMEHTHI, & IPYTHE — UX MOJIY9aTh, TO MOYKHO IPUNTH K BBIBOAY, UTO LIENbIIL pan
CYOBEKTOB, a HMEHHO IpYIWe HieHbI CeMbn 1 PONCTBCHHHKHM HE MMEIOT KOHCTHTYLHOHHOM
O0S3aHHOCTH BEIIIAYHBATS AIIAMCHTEL, XOTA HOPMaMH CEMeHOTO 3aKOHOJATEILCTBA 3Ta
00S3aHHOCTH yperymupoBana. IIpy 3ToM mOpSIOK B3BICKAHHS ATUMEHTOR C 3THX CYOBEKTOB
ATMMCHTHBIX NIPABOOTHOIICHHI HE OTIIMYACTCS OT TIOps/ka B3BICKaHUs ATMMEHTOB, HAIIPUMED, ¢
ponuteneil B mons3y nereit. Ho B To e BPCMA, IpaBa 3TUX JIMII YTOJOBHBIM 3aKOHOM He
Oxpamsores. Ecii popurens 3noctho yknonsercst ot BBIILTATEI yCTAHOBIICHHBIX PEIICHUEM Cya
AITHMCHTOB Ha NIETEH, TO €r0 MOXHO MPHBIIEYD K YTOIOBHOM OTBETCTBEHHOCTH.

Ecmu cBou amumentusie 00513aHHOCTH, yCTaHOBJICHHbIE PeILICHUeM CyJia, He BBIIOJIHACT,
HAIPUMEp, COBEPUICHHONETHHH BHYK, TO TPaBO Ha HOTydCHUE aNFMEHTOB, KOTOPOE HMEET He-
Tpynocmocobuas 6abymika, yronoBHbM TIpaBOM He oxpansercs. Ecmu BocnpunnMars xomcTn-
TYIHOHHYIO HOPMY, HpPENYCMOTPEHHYIO B CT. 51 Konctutymmn Yxpaunsr, B Tounom COOTBET-
CTBUH C ee CoAepxkaHueM, To 6abyika He HMeeT maxe KOHCTHTYIIHOHHOI'0 NpaBa Ha MOJTyYcHHe
MAaTePHAIbHON IIOMOIIHA OT COBEPIIEHHONETHErO Tpynocnocobroro BHyka. Cormacuo Cemelino-
My Konekcy Ykpauns: o6s3annocTs COACPKATH HECOBEPIICHHONETHHX MITH HETPYOCTIOCOGHEIX
JeTeH HECYT He TOJBKO pomuTeny, HO W mpyrMe swmna (nem u Galyimka, mMagexa u OTYMM,
COBCPIICHHONCTHUE OpaThss W CeCTpHl, 1Hua, B ceMbe KOTOPBIX BOCHHUTHIBAICS PEGEHOK).
IMosTomy B ct. 164 YK YKpaunsI crefyer BHecTH COOTBETCTBYIOIIHE U3MeHenus. B cr. 165 VK
YKpauHBI HE yTOUHEHO, YTO B cootsercTBuM ¢ CemelinbiM Komekcom Ykpauns! (cr. cr. 75, 76,
99, 2266, 267, 270 u AIPYTHE) NpPaBO Ha COMEPKAHHE (amMMeHTBI) MOTYT HMeTh Takke
HETPYAOCTIOCOGHBIE: OIMH M3 CYNPYTOB, B T.4. MOCHe pacTopxenus Gpaka; GpaThs U cecTpr,
Madexa u oTaMM; 6abka W mex W T.. B cBmu ¢ >Tum CUMTAEM, YTO COOTBETCTBYIOIHE
OOIIECTBEHHO OIacHbIE ACHCTBHS, KOTOPBIE 3aKITIOYAIOTCS B 37T0CTHOM YKJIOHEHUH OT BEIILIATHI
ATMMEHTOB NEPEYHCIEHHBIM JINIAM, TAKKe T0KHbI GLIT KPUMHHAIM3UPOBAHEI.

Crnenyer ormeTurs, uto OTIPEICICHNE COMEPXKAHUS CYOBEKTHOTO COCTABA AMHMEHTHEIX
TIPaBOOTHOIICHHUH — He €NMHCTBEHHAs TIPobIeMa, BOSHHKAIOMas IpH PUMEHEHHH CT. cT. 164,
165 YK Vkpaunst. Camo CONICpKaHNE MPU3HAKA «37TOCTHOE», HOCAIIETO ONCHOTHELI Xapaxrep,
BBI3BIBACT MPOOJIEMBI [IPU MPUMEHEHHUH YKasaHHBIX HOPM, Ha 9TO yKashIBAIOT CymbH [14, ¢. 27-
28]. Kpome Toro, mpu anamise HOPMBI CEeMEHHOTO 3aKOHOJATENIbCTBA BO3HUKACT BOIIPOC 0
IPE3MEPHOH KPUMHMHAIM3ALMN TAHHOTO BHIA npaBonapymenuid. Ho B manHOoM koHTekcre Ha
OCHOBaHHH H3JI0XCHHOTO CUHTAEM HEOOXOMMUMBIM IOCTABHTE TOJIBKO NPOOIEMy HECOOTBET-
CTBUS KOHCTHTYLMOHHOH HOPMBI M HOPM CeMeHHOTO YTOJIOBHOT'O 3aKOHOJATEILCTBA OTHOCHU-
TCIBHO IPaBOBOTO PETYIUPOBAHHUS ATUMEHTHBIX MIPaBOOTHOLIEHUIA.

Ipennaraem cob6eTBennoe BunenHme TyTell paspelieHys JaHHOMH MpaBoBoit curyanun. Ilo
HAleMy MHEHHMIO, CIeyeT c(OpMyaHpoBaTh COZepXaHNe KOHCTUTYNHOHHOH HOPMBEI Gosee
HIMPOKO, YTO ITO3BONHUT BKJIIOYUTH B HEE BCEX CyOBEKTOB, Ha KOTOPBIX BO3JATACTCS KOHCTH-
TYLUHOHHAs 00S3aHHOCTH OKA3BIBATE MATCPHANLHYIO OMOIIb YIEHAM CeMBH, APYTHM POICTBEH-
HHUKaM, SBJIIOMIUMCS HETPYIOCIOCOOHBIMU ¥ HYXAIOIMUMHUCS B TaKOH MaTepHATHHON MOMO-

81

Il




. Bens Ta koHKpeTH3AIMA 110 CyGBEKTHOMY COCTABY aTHMEHTHBIX [PaBOOTHOLIEHHUH, KOTOpas
HpHUCyIla CerofHs HOPME, MPEAYCMOTPCHHON cT. 51 KoHCTUTYImM YKpamHBI, CBOAUT HA HET
BO3MOXKHOCTB €€ TOJIKOBAHHSL.

3T0, B CBOIO OYepesib, MO3BOJIUT BHECTH M3MEHEHHS B CT. CT. 164, 165 YK VYkpaunsl u
YCTaHOBHTbL TCM CaMBIM YTOJIOBHYIO OTBETCTBCHHOCTb 3a YKJIOHEHHME OT YIUIATHl aTHMEHTOB,
KOTOPBIC yCTAHOBNICHBL PEMICHHEM Cy/ia. BlaHKeTHBIH XapaKTep AUCTIO3MIIMK HOBOM YrOIOBHO-
PaBOBOH HOPMBI IO3BOJUT TPHMEHHTH €€ B JHOGOM CIIy4ae HEBBIMONHEHHS AlMMEHTHBIX
00513aTeNbCTB (MPH HATMYHK APYTUX KPUMUHOOOPA3YIOMMX TIPU3HAKOB).

YUuTBIBas MEXTyHAPOTHBIC HOPMBI M CTAHAAPTH B 06JACTH OXpaHbl CEMEHHBIX IIPaBoO-
OTHOWICHUH, WHTEPECOB OTAEBHBIX HIICHOB CCMBH, HECOBEPIICHHONCTHHX JIHI[, 4 TAKKE I,
HYXIAIOMIEXCA B OIIEKE U MONEYUTENIBCTBE, CIEAYET OTMETHTE HENOCTATOK YTOIOBHOIO 3aKOHO-
AATENbCTBA YKPAaHHbl, KOTOPOE HE MNPH3HAET MX B KA9ECTBE OTAECTBHOTO CAMOCTOSTENBHOTO
00BEKTA YTOJIOBHO-MPABOBOM 3aIIHTHL.

Crezyer, mo Hamemy MHCHHIO, BBICKA3aTh YBEPECHHOCTb B TOM, 4TO B JAlbHEHIIEM
YKpauHa NOHIET MO MyTH TapMOHM3AIMH CBOETO YIOJOBHOTO 3aKOHOIATEIHCTBA 1 BBIIEITUT
CEMEHHBIC IPABOOTHOMICHHS, IPABOOTHOIIEHH)S, CyOhEKTaMH KOTOPBIX SBJISIOTCSI HECOBEPIIEH-
HOIIETHHE, A TAKOKE JIXOM, HAXOISIIHECS MO ONEKOH U IMOIEYNTETHCTBOM, B CAMOCTOATETBHbIH
POIOBOM 0OBEKT MPECTYILICHHUIA.
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