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HaJILHOMY Hpoleci. 3akoHozaaBeup juiie B 4. 4 cr. 46 KIIK Vkpainu 3a3Ha4uB, 10
3aXUCHUK KOPUCTYETHCA MNPOLECYalbHUMU MNpaBaMH CBOTO TiJ3aXHCHOTO, OKpiM
NpOLECYyaIbHUX TMpaB, peamisalii sSKUX 3AiHCHIOEThCA 0e3MoCcepesHBo Mino3proBa-
HHUM, OOBUHYBAYEHHUM i He MOXKe OyTH JOpydYeHa 3aXHUCHUKY. SIKUMH 7 came npapa-
MH MOXKE CKOPHUCTATUCS 3aXMCHUK Ha MPAKTHUL KOXEH TPaKTye 1o pizHoMy. Cuctem-
Huii ananiz Hopm KITK Ykpainu no3BONHB 3poOHTH BHCHOBOK MpO Te, IO MiJ Yac
NPOBEICHHS JONUTY, 3aXMCHUK MOXKe NPUHAMaTH 0€3II0CePeIHIO YUaTh, LUIIXOM pea-
ni3auii HACTYTHUX MpaB:

® 3HATH, y BYMHEHHI SKOr0 KPUMiHAIBHOTO MPABOMOPYLIECHHS MiI03PIOIOTh, 06-
BUHYBaYyIOThb HOr0 Mi3aXUCHOrO;

®  03HaMOMIIIOBATUCS 3 MaTepiallaMH JOCYAOBOTO PO3CITidyBaHHA, AKi € HA MO-
MEHT JIONUTY B NOPAAKY, nepenbadeHomy crarrero 221 KIIK Ykpaiuu;

® CJiAKYBaTH 3a YiTKMM JOTPHMMaHHAM MPOLECYaIbHO-NPABOBOr0 MOPSAKY I
4ac MPOBEJEHHs JaHOi Ciadol (pO3MIyKOBOi) Mii, MOAABATH CBOI 3ayBaKEHHs Ta 3a-
NepeveHHs NPOTH HE3aKOHHUX AiM CIIYO0ro IMOAO0 MOPSAKY MPOBEAEHHA HUM JOIH-
Ty 3 MOCHJIAHHAM HAa HOPMY 3aKOHY, fKa MMOPYIIYETHCH, MO MiIIArac 3aHECEHHIO 10
BiZIMOBiIHOTO MPOTOKOJTY;

® T0AaBaTH KIIONMOTaHHA NPO 3aCTOCOBYBaHHA 3 JAonepkaHHsAM BuMor KITK
YKpaiHu TeXHIYHHX 3ac00iB IMif] Yac MPOBEJEHHS JAOTHTY;

® CTaBUTH 3alMTaHHsA, yTOYHEHH: i JOMOBHEHHs BiAMOBiAEH IOMMTYBAHOIO, IO
Mi/IJIArae 3aHECEHHIO 0 MPOTOKOJIY Ta B MOJAJIBIIOMY MOXKE BIUIMHYTH Ha BUpilIEH-
Hsl KPUMIHATEHOTO HPOBAIKEHHS;

® MepeBipUTH MPABUJIBHICTh 3aHECEHHX JAHUX JOIMMTY A0 OPOTOKOJY IO 3aBep-
LIEHHIO HOT0 MpPOBENEHHS;

®  OCKapyKyBaTH pilleHHs, Jii Ta 0e3IisUTBHICTE CIIAYOro B MOPSAKY, Mependaue-
Homy KIIK Vkpainu.

Omxe, BimnopinHo no KITK YkpaiHu, 3aXHCHUK MOX€ KOPUCTYBATHCS OibIIICTIO
NPOLECYANbHUX TPaB 0COOHM Ky BiH 3aXMIIAE Ta THM CAMHM BHCTYNATH aKTHBHUM
YYaCHUKOM NPOBEJEHHs IOMMTY, a He JIHIIe OyTH MacCMBHUM CIIOCTEpirayeM Iij| uac
NPOBE/IEHHS BUILE3a3HAUEHO] CITigUOi (pO3UIyKOBOT) il
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3AKOH YKPAUHBI OT 05.11.2015 I'. «O BHEIIHEI TPYIOBOIi
MHTPALMN» (YT OJIOBHO-ITIPABOBOJ ACIIEKT)

JInxosas C. S1.
3aeedyrowuii kagedpoii y2on061ozo npasa u npoyecca
Yuebno-nayunoeo opuouueckozo uncmumyma
Hayuonanvnozo asuayuonnozo ynueepcumema
2. Kuees, Vkpauna

OpnnuM w3 yenoswit BeTyuieHns Ykpaunsl B EBponeiickuii Coros sBisercs pedo-
PMHpPOBaHHE MPAKTUYECKHU BCEX OTPACIed MpaBa B COOTBETCTBUH C €BPONEHCKUMU
crannapramu. Ceronnst B EC cnoskunack o6/1ajaromas aBTOHOMHOCTBIO (hyHKIHO-
HUPOBaHWs OTHENIbHAs OTpacib NpaBa — TPyNOBOE MpaBo. Ero Moxuo onpenenuts,
KaK COBOKYNHOCTe HOopM mpaea EC, perynupylomux TpyIoBble OTHOLIEHHs paboT-
HUKOB M paboTozaTeneii U Ipyrue, TECHO CBA3aHHbBIE C HUMH OTHOIIECHHS (mo ymyd-
LIEHUIO yCIOBUH TPy/a, OXpaHe 370POBbsA, MO CO3JAHHIO ONMTHMAIBHBIX YCTOBHIA
TPYZa, MO COIMANBHOMY 06€CreueH IO PaGOTHHKOB | YJIEHOB MX CeMeii). DTo Takxke
HOPMBI, YCTaHaB/IMBAOIIUE MPaBa U 0013aHHOCTH TI0 TPYAY IyTEM rapMOHM3ALUH U
YHHHKALMHE HOPM HALMOHATLHOTO 3aKOHO/ATENBCTBA FOCY 1apCTB-wIeHOB EC.

TpynoeeiMu Murpantamu B noHumanuu npaea EC semsorcs TpaxJaHe rocy-
napcts-uneHoB EC. Ilpunstue 3akona Ykpauust «O BHELIHEH TPy I0BOi MHTPALMKD)
[1] sBnsieTcs noneITKOM YHUPUUMPOBATL HAMOHANBHOE 3aKOHOAATENLCTBO C 3aKOHO-
parenbetBoM EC, yuuThIBas T, 4TO ceromus GoMblioe KOIMYECTBO YKPAaHHIEB paGo-
TaeT 32 IPAHMLEH, ONPEICIUTL NPABOBBIE M OPraHM3ALMOHHBIE OCHOBBI TOCYIAPCT-
BEHHOI0 pery/IMpoBaHMs BHELIHEH TPY0BOH MUTPALIMN M COLMATBHOM 3alIUThI Ipask-
AaH YKpaHHBI, KOTOPbIE HAXOAATCA B MOMCKAaxX paboThbl, paboTaroT WM paboTany 3a
rpaHMLEl (TPYJAOBbIE MUIPAHTBI), @ TAakKe WICHOB MX ceMeil. [To HameMy MHeHMIO,
9TOT 3aKOH HOCHT B BBICILIEH CTENEHH (JOPMABHBIA XapakTep U 1O CBOEH CyTH, KaK 110
(opme, Tak ¥ 10 conepaHuIO, HE MOXKET NOCTHYb CBOEH LIENTH — YPEryaupoBaTh OT-
HOIIEHUS], PETYIMPOBAHHE KOTOPBIX HAXOAHUTCS BHE MPABOBOTO MOJIS Y KPAUHBL.

B naHHO# HayuHO¥i cTaThe MBI paccMaTpuBaeM BONPOC 06 YKPAHHCKHX TPy HOBBIX
MHIpaHTax ¢ MO3UUMHU YrONOBHO-TIPABOBOIO rapaHTHPOBAHMS IPaBa YKPAHUHLEB Ha
TPYZ U HHBIE, CBS3aHHbIE C STUM IIPABOM, COLIHAIILHBIE MPaBa.

B YK VkpauHe! npestycMoTpeHa yroioBHas OTBETCTBEHHOCTh 3a TPy6Oe HapyLueHue
TPYZIOBOI'O COTVIAIIEHHS, COBEPLICHHOrO B OTHOILEHHH TPaXIaHUHA Y KpauHbl, paboTa-
lolero 3a rpanuuei (4. 2 cr. 173 YK Ykpaunnsr). Bo3Hukaer Bompoc, KTo SIBISeTcs mo-
TEPIEBIIMM B 3TOM NPECTYIUICHUH, U YbU MPaBa 3aIIWIIACT 5T YrOJOBHO-MPaBOBAST
HOpMa. STOT BOMPOC OYEHb NMOAPOGHO PACCMOTPEH HAMH HA YPOBHE MOHOTPAa(HIECKO-
1o nccnenoBanus [2, c. 524-532]. Her ocHOBaHwMii paccMaTpyBaTh COrMALICHHE O TpyZe,
KOTOPOsI 3aKITIOYEHO OTHOCHUTENBHO PabOThI rpaXKIaHUHA YKPAWHBI 32 e rpaHuLeH, Ka-
KHM JIHOO OTHEIBHBIM BHIOM TPYJIOBOTO COMIAWIEHMS. DTO MO CBOEH CyTH TPyLOBON
JIOrOBOp WM KOHTPakT. B cootsercTBuM co ct. 10 3akona Ykpauus! ot 05.07.2012 .
«0 3aHATOCTH HACeNCHUs» [3] rpaknaHe YKpaHHbI B IEPHO/ BPEMEHHOTO MPEOBIBAHNS
0 rpaHuLel NMEIOT MPaBO 3aHUMATBCS TPYIOBO# JESTEIBHOCTBIO, ECIIM 3TO HE IPOTH-
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BOPEYHT 3aKOHONATENLCTBY YKpauHbl M CTpaHbl npedbiBanus. OCHOBHOM BOMIpPOC Kaca-
€TCsl OnpejieNieHys, 4T0 TaKoe «CTpaHa MPeObIBAHMM.

B oTHmenpHBIX CNydYasx rpakaaHe YKpauHbl paboTaloT B (uIManax YKpaMHCKUX
(upM, B QUIIOMaTHYECKHX U KOHCYJIbCKMX NPEACTABUTENLCTBAX, HA MPEONPHATHAX, B
OpraHusauusax, KoTOpble B CBOEH JEATENLHOCTH PYKOBOJICTBYIOTCS YKPAHMHCKHM 3aKO-
HOJZATENLCTBOM. FIMEHHO TPYIOBBIE NPaBa 3THX MPaXKAAH 3alUHIIACT HOPMA, PEIYCMO-
Tpennas B 4. 2 ctr. 173 YK Ykpaunbl. B 5T0M ciyuae, eciy yKpauHLbI paGoTaroT Ha
MHOCTPaHHBIX NpeANPHATHAX, Y MHOCTPaHHBIX paboTofarerneii, UX TPy IOBbIE IpaBa pe-
YJIMPYIOTCS 3aKOHOATENECTBOM TOM CTPAHEL, i€ OHM OCYILECTBIIIOT CBOO TPYIOBYIO
JEATeLHOCTL ¥ HOPMBI TPYZIOBOIO IpaBa Y KpanHel HA HUX HE pacmpocTpaHstoTes. Ta-
KMM 00pa3oMm, MpuBJievb K YTOJIOBHON OTBETCTBEHHOCTH o YK YKpauHBI HHOCTPaHHO-
ro paboromarens, KOTOPBIH rpy00 HapylllaeT TPy[AOBEIE NpaBa HAIIMX COTPAKIAH 3a
py6exom, He MpeZCTABIETCS BO3MOKHBIM. JT0, 0€3yCIIOBHO, HE O3HAYaeT, 4To YKpa-
MHA OTKa3pIBaeTcA OT 3allUTEI NPaB, CBOOO M MHTEPeCcOB CBOHMX rpaxaaH. Ho sTo ocy-
IECTBMMO TONBKO IMyTEM OKa3aHHs MM FOPUIMYECKOI MOMOIIM B MHOCTPAHHBIX Cy/Iax,
KyZa OHU MOTyT 00PaTMThCA 3a 3alUTOM CBOMX MpaB, UM MyTEM OKa3aHMs JUILIOMa-
TUYECKOI MoMOLIY C LENBI0 BO3BpaTa B YKpanHy. YKpauHCKOE TPYIOBOE MPaBO U yro-
JIOBHOE MPaBO He ACHCTBYET B APYTUX CTPaHax.

CyLIECTBYE€T HECKOJIBKO KAaTErOpuid BHEIIHMX TPYAOBBIX MHIPAHTOB: JIHL@A, KOTO-
pBle MMEIOT paspeliCHHe Ha TIOCTOAHHOE NMPOXKHBAHUE HA TEPPUTOPHU UHOCTPAHHOTO
rocy1apcTBa, uTo OJHOBPEMEHHO JAeT MPaBo M Ha TPy /Oy CTPOMCTBO; JIML@A, KOTOPbIE
MMEIOT BPEMEHHOC¢ Pa3pelleHNe Ha NPeObIBaHKE B TOM WM MHOi CTpaHe U Ha TPYHO-
YCTpPOMCTBO; NH1d, KOTOPBIE NPEOBIBAIOT 3aKOHHO HA TEPPUTOPHU MHOW CTpaHbl (Ha
JleueHny, Ha y4e0e, C YaCTHBIMH LEJSIMH) U HEJeranbHO paboTaloT; JIMLA, KOTOpbIe
HeJlerajbHO NMpeOpBAIOT HA TEPPUTOPHU MHOM CTPaHBI U HeJleranbHo pabortatoT. OT
TOTO0, K KaKO# KaTerOPUH NPHHAIEKUT TO UM HHOE JIUIO, B 3HAYUTEIILHON CTENCHN
3aBUCUT 00eM er0d Mpas U CBOOOA (B T. . TPYAOBBEIX M COLMANIBHBIX) HA TEPPUTOPUH
cTpanbl npebbiBapksa. Hanbonee 3alMIeHHBIME ABTIAIOTCS 3aKOHHBIE BHELIHUE TPY-
' oBBIe MUrpaHTHI. BoIbIIE Beero mpodneM BO3HHKACT y HE3aKOHHBIX TPYHOBBIX MHI-
panToB. VX mpaBd, COLMAIBLHOE MONOXEHUE, YCIOBHSA M OIUIaTa TPyJAa MOIHOCTHIO
3aBUCHT OT JOGPOCOBECTHOCTH M HOPSAMOUHOCTH 3apyGexxHoro pabortomarens. Ho
TPYHOBas AeATeNBHOCTb 3aKOHHBIX TPYIOBEIX MUTPAHTOB TAKKE MOJTHOCTBIO 3aBUCHT
OT 3aKOHO/IaTeNbCTBA CTPAHBI IPEObIBAHHMA.

IMosTomy, eciu TPy IOBBIE NPaBa BHELIHMX TPYIOBBIX MHTPAHTOB, MX COLIUAJIBHBIN
cTaryc, cTaTyc uX CEMed HapyllaeTcs, MpUBIeYh K OTBETCTBEHHOCTH paboTonaTess
(Hanpumep, 3a HeBbIIUIATy 3apaboTHOM MaTel) o YK YkpauHsl He MpencTaBIseTCs
BO3MOJKHBIM.

Kakoe »e 3HaueHUe JJId BHEIIHMX TPYAOBBIX MHUTPAHTOB MMeeT 3aKOH YKpauHbI
or 13.11.2015 r. «O BHewHei TpynoBoi Murpauun»? K coxaneHuro, ciemayer KOHC-
TaTHPOBaTL — HUKAKOro! B HeM comepkuTcs OoNbLIOE KOJMYECTBO HOPM, KOTOpBIE
HOCSAT MCKTIOYUTEIBHO JEKIAapaTUBHBIN XapaKTep W He pellaroT Mpobiem rpaxinax
VKpauHbl, KOTOPHE OCYIIECTBIAKOT CBOIO TPYIOBYIO JEATENLHOCTh B JPYTHX CTpa-
Hax. Ecim 310 ctpael EC — To TpynoBoe 3aKOHOATENBCTBO PACIpOCTPAHAIOTCS TO-
JILKO Ha JML-TpaxJaH TeX cTpaH, kotopeie BxoaaT B EC. Ecnu 3To npyrue crpansl —
TO TaMm JieficTByeT 3aKOHOJATENIbCTBO 3TOM cTpaHbl. Tak, HampuMep, MO BHENIHEH
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TPYAOBOM MUrpalel MOHUMAETCs epeEMELICHUE Tpakaal Y KpauHbl yepe3 rocyaap-
CTBEHHYIO IPaHULLy C LIEJIBIO BHIMOTHEHUS WU MOMCKA paboThl B COOTBETCTBHH C 3a-
KOHOZATEIbCTBOM CTpaHbl pedbiBanus. ClieayeT OTMETUTh, YTO HOBBI 3aKOH BOCII-
PUHAJI €BPONENHCKUE HOPMBI U CTAHJAPTHI — TPYIOBBIM MUI'PAHTOM SBIISIETCS JIMLIO HE
TONBKO y’ke paboTaroliee, HO M HaXOAsIIeecs: B MONUCKaX paboThl, 3TOT 3aKOH paci-
pOCTpaHAeTCcs He TONBKO Ha TPYAOBOrO MHTPAHTa, HO U HE YJIEHOB €ro ceMbu. Bcé
9TO MPaBU/IBHO, HO B K&XIOH CTaThe 3TOro 3akoHa (YUrypHUpYyIOT CJIOBA «3aKOHOIA-
TEJILCTBO CTpaHbl NpedbiBaHusd». M 3To 3akoHHO. YKpauHel, paboTalomuil U MPOXKHU-
BAIOLIMI 32 rpaHUlled JO/DKEH MOJHOCTBIO COOMIONATh 3aKOHBI TOW CTPaHBI, Tie OH
paboTaeT unu Npo>kuBaeT. MCKIIOUUTENIBHO MMEIOIIUM SPKYH0 €BPOIEHCKYI0 OKpac-
Ky sABJIAETCA MOJIOKEHHE 3aKOHA O peMHTerpauuu B oomectro. [lelictBurensHo, B EC
B COOTBETCTBHHM C moyiokeHussMu Hurukoro moroeropa 2001 r. [4] mpenycMOTpeHsI
Mepbl 10 60pbde ¢ 00€3I0NEHHOCTEI0 U Mepbl, HAIPABJICHHBIE HA MOIEPHHU3ALMIO
CUCTEM COLMANBLHOM 3amuThl. K coxkaneHuto, 3T0 «IpOrpecCUBHOE) MOJIOKEHHE CBO-
JATCA U1l YKPaMHCKHUX TPYHOBBIX MUIPAHTOB K HYJIIO IBYMsS (akTopamu: BO-
NEPBLIX, EBPONENCKOE TPYAOBOE NPABO, 3aKOHOAATENLCTBO O TPYAOBBIX MUTPAHTAX U
4jieHaX MX CEMeH, MX COLMAJbHOM 3aIluTe ACHCTBYET TOJNBKO OTHOCHTENBHO I'pak-
JaH EC. D10 03HayaeT, 4TO Ha yKPAMHCKUX TPYIOBBIX MHTPAHTOB OHO HE PachpocCT-
pansercs. Bropoii akTop comepKuTcs B Ha3BaHUM CaMoro 3akoHa — eciii Obl yKpa-
MHLBI MOIVIM HAalTU JOCTOHHYI0 paboTy B YKpauHe, TO UM He OBLIO OBl HY>KABI HC-
KaTh €€ 3a TpaHULEN, B CTpaHaX, 3aKOHONATENBECTBO KOTOPBIX OHM, KaK MPaBUJIO, HE
3HaroT. Tpynossle Murpantel-rpaxaade EC noasepraroTcs MeHbUIMM pUCKaM, YeM
YKPaWHCKHE BHEIIHUE TPY/I0BBIE MUTPAHTEHI.

Cnenyer otmeTuTh, 4to EC — 3T0 CBOOOIHOE NBIDKEHME JIHL, TOBApOB, YCIYT U
Kanurana B COOTBETCTBUY C NPaBOM BHyTpeHHero pbiHka EC. Y npuuuHsl TpypoBoi
murpanuy BHyTpd EC HEeCKOIBbKO MHBIX, Y€M MPUYMHBI BHEIIHEH TPYAOBON MHUrpa-
1Y B YKpauHe.

Hamnpumep, B cT. 4 HOBOro 3akoHa yKa3aHo, YTO rocyIapcTBo (T.e. YkpauHa) obe-
CTIEYMBAET PABEHCTBO BCEX I'PaKJaH M NMPUBOIATCS NPUHIMITEI 3 (EKTUBHOTO rocy-
JIapCTBEHHOrO PEryJIMPOBAHUs BHEIIHEH TpyNOBOW Murpauuu. BosHukaer Bompoc,
KakuM 00pazoM YKpauHa MOXET PeryJMpoBaTh BHEINHIOW TPYIOBYIO MUTPALHIO,
€CIIM T107] 3TUM MOHUMAaeTcsl paboTa 3a rpaHuLeil YKpauHbl, KOTOpas peryiupyercs
3aKOHOJATENILCTBOM CTpaHbl NpedbiBanusA? [TapagokcanbHO, HO (aKT.

be3ycnoBHO, 3TOT 3aKOH, KaK U YroJIOBHOE 3aKOHOJATENLCTBO Y KPaUHBbI, HE SIBIIA-
ercsi 06pa3loM HOPMATHBHOTO YPOBHS 3aIUTHI HHTEPECOB YKPAMHCKHUX TPYIOBBIX
MHIPaHTOB.

Kak BBIBOJ, MBI CUUTAEM, YTO OJHUM M3 CIIOCOOOB 0oOecneyeHus Npap yKpauHLEB,
paboTaroImuX 3a rpaHuLed (BHEIIHUX TPYHOBBIX MUTPAHTOB) SBJISIETCS, BO-MIEPBBIX,
pa3BUTHE B YKpauWHE PhIHKA JIEralbHbIX TPYJOBBIX YCIyT HHOCTPAHHBIX TOCYAApCTB,
4To OyJeT cnocoOCTBOBATh CHW)KEHUIO YPOBHS HEJIEraJIbHOM TPYIOBOM MUTpaLUM C
€€ HeraTMBHBIMHU, YacTO OMACHBIMU TOCIEACTBUAMU. BO-BTOPBIX, CO3aHUE Crielna-
JIbHBIX OPraHOB MOHUTOPHHIA, MPEIOCTABICHUE MPABOBOM MOMOIIU M WH(POpPMALUU
0 BCEX JIETaJIbHBIX YKPAMHCKHUX BHEIIHHUX TPYAOBBIX MUIpaHTaX BO Bcex cTpaHax EC
M B T€X CTpaHaX, KOTOPBIMM YKpauHbl MMEET COOTBETCTBYIOLIHME JIBYCTOPOHHHUE J10-
rOBOPBI.
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B-TpeThiX, MAaKCHMAalbHOE YNpPOIIEHHE MPOLEIyphl OOpAllCHUs YKPauHUCB 32
IOMOLIBIO M TOIIEP)KKOH BO BpeMs pabOThI 3a PaHHLEl B YKPaWHCKHE OpraHusa-
MU U o(UuMaTbHBIE TIPEACTaBUTEbCTBA. OCHOBHAs MPOOIeMa HE B MPUHATHM Ka-
KOrO-MG0 3aKOHA C LEJBIO0 CKopeimero BeTymienus B EC, uto 3auacTyio HocuT (o-
PManbHBI XapakTep, a B MEXaHH3Me €ro UCIOIHEHHS, B BOSMOXHOCTH €ro HCIOJIHE-
HUS, M B LENECO06PA3HOCTH IOpHIMYECKX HOpMYTMPOBOK. Kak MOXKeT ObITb peanb-
HO peanu3oBaH 3akoH YkpauHbl «O BHELWIHEH TPYA0OBOH MHUrpaly», Kak MOXKHO pe-
QIM30BaTh HOPMbI YTOJIOBHOTO 3aKOHA, €CIM MPAaKTHYECKH BECh MPOLECcC BHELIHEH
TPY/JIOBOi MUTPALMH 3aBUCHT OT 3aKOHOJATeNIECTBA CTPAHbI npeObIBaHUS.
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CRIMINAL AND LEGAL REGULATION OF PUNISHMENT
IN THE FORM OF PENALTY IN UKRAINE REQUIRES REFORMATION

Marysyuk K. B.
Doctor of Law, Professor of the Department of Criminal Law and Procedure of the
Institute of Law and Psychology of National University «Lviv Polytechnicy
Lviv, Ukraine

Adoption and implementation of the Law of Ukraine No.4025-VI «On Amend-
ments to Certain Legislative Acts of Ukraine Related to Humanization of Liability for
Violations in the Sphere of Economic Activity» dated November 15, 2011 can be
treated as a significant stage in the process of regulation of legal status of punishment
in the form of penalty.

This step was preceded by a Draft Law No.9221 «On Amendments to Certain Leg-
islative Acts of Ukraine (Related to Humanization of Liability for Violations in the
Sphere of Economic Activity)» introduced on September 27, 2011 by the President of
Ukraine.

The explanatory note to the abovementioned draft law expressly stated the purpose
of the latter, namely: «the draft law proposes to introduce sanction in the form of
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penalty instead of the custodial sanction as a punishment for crimes in the economic
sphere».

Inter alia, it was proposed to redraft Article 53 of the Criminal Code of Ukraine,
changing the limits of the type of punishment under discussion, namely increasing its
maximum amount from three thousand to fifty thousand of non-taxable minimums of
citizen income.

Upon its consideration by the Verkhovna Rada of Ukraine, the Law of Ukraine
No0.4025-VI «On Amendments to Certain Legislative Acts of Ukraine Related to
Humanization of Liability for Violations in the Sphere of Economic Activity» dated
November 15, 2011 was adopted and implemented with complete preservation of the
clauses stated above.

In our opinion, the maximum penalty, fixed by Article 53 of the Criminal Code of
Ukraine and increased up to 50 thousand of non-taxable minimums of citizen income
(i.e. 850 thousand UAH) pursuant to the Law of Ukraine No0.4025-VI «On Amend-
ments to Certain Legislative Acts of Ukraine Related to Humanization of Liability for
Violations in the Sphere of Economic Activity» dated November 15, 2011, seems to
be slightly unconsidered. Recognizing the need to increase the maximum amount of
penalty, we can hardly approve of its extremely sharp fifty-fold increase. It is worth
to note that even this considerable amount is not a limit, since the legislator retained
the provision envisaging potential increase of penalty in case such increase is stipu-
lated by the penal clause of a corresponding article of the Special Part of the Criminal
Code of Ukraine. The preventive and punitive effect of such significant penalty
seems to be disputable, especially in conditions of the current difficult economic
situation.

Therefore, we agree with the conclusion of the Main Legal Department of the
Verkhovna Rada of Ukraine, reflected in the Opinion on the Draft Law No.4025-VI
as of October 05, 2011, which, unfortunately, was not taken into consideration. Not-
withstanding rather long substantiation, we would like to quote it as fully as possible:

«Not denying the overall expediency of both general increase of penalties in the
Criminal Code of Ukraine, and increase of penalties in separate articles of the Special
Part of the Criminal Code of Ukraine, the Main Department believes the specific
amounts, envisaged by the draft law, to be excessive. Fixing the amounts of penalties,
the legislator needs to take into account general objectives of criminal punishment, in
particular correction of convicted persons and prevention of new crimes (according to
Article 50 of the Criminal Code of Ukraine). Penalty can serve this purpose only if
criminal punishment in the form of penalty is heavy enough, but in the same time is
reasonably practical (simply said, the penalty should be practically payable by the
convicted). Therefore, the rates of such penalty should be fixed not only based on the
danger of the committed crime, but also with account for the general wellbeing of
citizens and level of their income. In our opinion, it is unjustifiable to fix such penalty
amounts that can be paid only by a small group of the wealthiest citizens of the coun-
try and seem to be impracticable even for middle-class citizens.

In August 2011, the average monthly salary in Ukraine constituted approximately
2700 UAH based on the data of the state statistical authorities. Therefore, in case of
adoption of the proposed clauses, the maximum amount of penalty will constitute ap-
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