possible to further determine the trends for improvement of the relevant
legislation and the development courses in the relevant area.
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YK 346.5(043.2)
XukHuii A., 3100yBad BUIIO1 OCBITH
TPETHOTO (OCBITHRO-HAYKOBOTO) PiBHS,
HamionansHa akagemist BHyTpilIHiX cripaB, M. KuiB, Ykpaina

OCOBJMBOCTI KOHIIECIMHOI'O JJOTOBOPY HA BYJIBHUIITBO
TA EKCINIYATALIIO ABTOMOBIVIBHUX JOPIT’

3rigHo 3 [{uBUIbHUM KOJEKCOM YKpaiHu, IOTOBOPOM € JOMOBJIEHICTh JBOX
yy OUIbIIE CTOPIH, IO OOOB’SI3KOBA JIJI1 BUKOHAHHSI BKa3aHUMHU CTOPOHAMH 1
CIIpsSIMOBaHAa Ha BCTAHOBJICHHS, 3MIHY YW TPUIWHEHHS IMBUIBHUX TpPaB Ta
000B’s13KIB (cT. 626, 629) [1].

Bignosimao mo cr. 1 3akony Ykpainu «IIpo KoHIeCir0», KOHIICCIMHUI
JOTOBIP — II€ JIOTOBIP M1 KOHIIECIOHEPOM Ta KOHIIECIE€ABIEM, SIKHI BU3HAYAE
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NOpSAJIOK Ta YMOBHM pealizalli MpOoeKTy, W0 3IIHCHIOETbCS Ha YMOBax
KOHIIeCi [2].

B npaBHuuiii niteparypi, JOroBip KOHIECIi Ha OyAiBHHULTBO Ta
€KCILTyaTallil0 aBTOMOOLILHHUX JIOPIT BU3HAYAETHCS K HAJAHHS KOHCIEJABIIEM
Ha TIIJICTaBl KOHIIECIMHOTO JOTOBOPY Ha IUIaTHIA Ta CTPOKOBIM OCHOBI
IOpUINYHIN 0CcO0l1, sSiKa cTajia MepeMOKIIEM KOHIIECIMHOTO KOHKYpCY, MpaBa Ha
OyIIBHMIITBO Ta YMpaBIiHHSA (EKCIUTyaTailiro) 00’€kTa KOHIEeCli (CTpOKOBE
IJIaTHE BOJIOAIHHSA), 3a YMOBH B3STTSI KOHIIECIOHEPOM Ha cebe 3000B’s3aHb
moa0 OyIIBHUIITBA Ta yOpaBiaiHHS (eKcIulyaTailii) o0’€KTOM KOHIIEC],
MaWHOBOT BIAMOBIIAJILHOCTI1 Ta MO>KJIUBOTO M1IIPUEMHUIIBKOTO
pu3uky [3, c. 129].

OpnHi€l0 13 yMOB YHMHHOCTI JIOTOBOPY KOHIIECli Ha OYJIBHUIITBO Ta
€KCILTyaTallil0 aBTOMOOLIBHHUX JIOPIT € OOOB’SI3KOBICTh MPUUHSTTSA PIIICHHS
BIJIMOBITHUMHM KOMIIETEHTHUMH OpraHamu. PileHHS Mpo IOIUIBHICTE a0o
HEJOIIBHICTh OYAIBHUIITBA Ta MOJAJBINOI eKCIUTyaTallii aBTOMOOUTFHUX JOPIT
3arajJbHOTO KOPUCTYBaHHS JIEP’KABHOIO 3HAY€HHA HAa YMOBaX KOHIIECIi
npuiiMae KabGiner MiHicTpiB YKpainu Ha MiACTaBl BUCHOBKY 3a pe3yJibTaTaMH
aHaiizy eQEeKTHUBHOCTI 3A1MCHEHHS Aep>KaBHO-NIPUBATHOIO MapTHEPCTBA Y
dbopmi KoHIleCli. Y pillleHHI NMpo JOLUIBHICTh OYJIBHUIITBA Ta MOJAJIBIION
eKCIUTyaTallli aBTOMOOUIBHUX JIOpPIT HAa YyMOBax KOHIIECIi 0O0OOB’3KOBO
3a3HAYAIOTHCS: KOHIIECIENaBellb, KWW BHU3HaudaeTbecsi Kabinetom MiHICTpiB
VYkpainu; oprand BUKOHABYOI BJIaJ{, BIAMOBIJANbHI 3a OpraHizaiiio podboTu
[I0OJI0 BIAYY>KEHHS, BUJIYYEHHS, BUKYIy 3€MEJIbHUX AUISHOK, HEOOXITHUX IS
OyIIBHUIITBA Ta  eKCIUIyaTalli  aBTOMOOUIBHOI  JOPOTH; 3arajibHa
XapaKTEPUCTUKA Ta TEXHIYHI MapamMeTpu aBTOMOOUIBHOI JOPOTH; OpPIEHTOBHA
BapTICTh OYJIIBHUIITBA aBTOMOOUIBHOI JOPOTH Ta 0a30Bi (hiHAHCOBI MOKA3ZHUKU
MPOEKTY, IO 3AIMCHIOETHCS HAa YMOBAX KOHIIECIi; OPIEHTOBHI MEXI Ta IUIOIIII
3eMEIbHUX JUISTHOK, HEOOXIMHUX Juisi OyJIBHUIITBA Ta €KCIUTyaTailil
aBTOMOOUIBHOI JOpPOTH;, TPAaHWUYHHUM CTPOK, Ha SKUM HAJAETHCA KOHIIECIS;
TPaHUYHUM PO3MIpP TUIaTH 3a eKCIUTyaTalliiiHy TOTOBHICTh, OYIKyBaHa
IHTEHCUBHICTh PyXy; TPaHUYHHI pO3Mip IUIATH 3a Pa30BUH MPOi3J TaKOIO
JIOPOTOI0; MapuIpyT albTEPHATUBHOTO OE30IJIaTHOTO TMPOi3ay; HEOOX1TH1
3aX0AM 3 MIATOTOBKM JO MPOBEIECHHS KOHLECIMHOTO KOHKYPCY;IHIII YMOBHU
OyIlIBHUIITBA Ta €KCIUTyarallii aBTOMOOUILHOI JOpOrM Ha yMOBax KOHIIECIi
(cT. 40 3Y «IIpo xoHuecion) [2].

[licns nOpuAHATTA 3a3HAYEHOTO PIIIEHHS MO0 3EMEJIbHUX JUISHOK,
HEOOXITHUX JUIsi OYIIBHUIITBA Ta EKCIUTyaTallli aBTOMOOLIBHOI JOpOTH Ha
yMOBaX KOHIIECii, BCTAHOBIIOIOTHCA BIAMOBIIHI OOTSIKEHHS Y BU3HAYCHOMY
3aKOHO/IaBCTBOM TOPSIJIKY.

JloroBip KoHIleCii Ha OYAIBHUIITBO Ta €KCILTyaTallll0 aBTOMOOIILHUX JAOPIT
Mae psan ocobmmBoctei. Jlo Takux OCOOJMBOCTEW, B MeEpIly 4Yepry, CIif
BIJIHECTU — YMOBY IIOJO0 HASIBHOCTI aJIbTEPHATUBHOTO OE30IJIATHOIO MPOi3AYy
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(aBTOMOO1TbHA JIOpOTA) MPOTATOM YChOT'O CTPOKY €KCIUTyartarlii IJIaTHOI
aBTOMOOUIBHOI JOpOTW BIANOBIAHO 10 3akoHY YkpaiHu «IIpo aBTOMOOLIBHI
noporu» [4].

HactynHoro OCOOJMBICTIO 1LBOTO JIOTOBOPY € T€, IO JIep>KaBHE
HIJIIPUEMCTBO, yCTaHOBa a00 opraHizaiis, [0 € 3eMJIECKOPUCTYBayeM Ta
BIJIMOBITHO 3aMOBHUKOM OY/IIBHUIITBA aBTOMOOIIBHOI JOPOTH, 3000B’s3aHE
YKJIACTH 3 KOHIIECIOHEPOM JIOTOBIp MpO JeNeryBaHHs (YHKIINH 3aMOBHHKA
OyIIIBHUIITBA BIJMOBIJHO JO YMOB KOHIIECIMHOTO a0roBopy. Jlorosip mpo
neneryBaHHs (pyHKIM 3aMOBHUKa OyJIIBHUIITBA BU3HAYA€E MpaBa, 000B’I3KH Ta
BIJIOBIJIAJIbHICTh KOHIIECIOHEpa Yy 3B’SI3Ky 13 3A1MCHEHHAM HUM (YHKIIH
3aMOBHMKA OYJIIBHUIITBA BIJ 1MEHI Ta B IHTEpecax BiJMOBIIHOTO
3eMJIEKOPUCTYBadya BIAMOBIIHO /IO MICTOOYAIBHOIO 3aKOHOJIAaBCTBAa Ta
KOMIICHCAIII1 3eMJIEKOPUCTYBady 3€MEJILHOTO TTOIATKY.

Tperbor0 OCOONMBICTIO JOTOBOPY KOHIIECIi Ha OYIIBHHUIITBO Ta
eKCILUTyaTallil0 aBTOMOOIIFHUX JOPIT € — OCOOTUBUI MPABOBHUM PEKUM MaifHa,
AK€ CTBOPIOETHCS B MPOIECI BUKOHAHHS IOroBopy. Tak, MailHO, CTBOpPEHE
KOHIIECIOHEPOM Ha BHKOHAHHS YMOB KOHIIECIHHOTO JOTOBOpY ab0 OTpUMaHe
KOHIIECIOHEPOM BIJMIOBIIHO JI0 YMOB KOHIIECIMHOTO JIOTOBOPY Ta pO3TaIllOBaHE
y MeXaxX CMYTd BIJBEICHHS aBTOMOOLIBLHOI JOpOrH, € OO0’€KTOM IpaBa
Jep>KaBHOI, KOMYHaJILHOT BJIACHOCTI, KpIM OO’€KTIB JOPOXHBOTO CEPBICY, SIKi
MOXYTh OYTH BJIACHICTIO KOHIIECIOHEpA BIAMOBIIHO JO YMOB KOHIIECIHHOIO
I0oTOBOpYy. MaiiHo, CTBOpeHE KOHIICCIOHEpOM Ha BHUKOHAaHHS YMOB
KOHIIECIMHOTO JIOTOBOPY Ta pO3TalllOBaHE 3a MEXKaMH CMYTU BiJIBEJICHHS
ABTOMOOLIILHOI IOPOTH, € 00’ EKTOM IpaBa BJIACHOCT1 KOHIIECIOHEPA, SIKIIO 1HIIIE
HE BU3HAYCHO KOHIIECITHUM JJOTOBOPOM.

OpHuM 13 HaBaXJIMBIIIMX MUTAHb Y TaJly31 HAI[IOHAIBHOIO TOCIOIapCTBA
OyJ10 ¥ 3aJIUIIIAETHCS MIIBUIIEHHS €()eKTUBHOCTI BUKOPUCTAHHS IEP>KABHOTO Ta
KOMYHAJIFHOTO MaifHa, B TOMY YHCJIl MIJISIXOM 3a0e3nedeHHs MoTped MUPOKOTo
KOJIa CTMOXKMBAUiB y TPAHCTIOPTHUX MOCITyTax. 3 I[I€0 METOIO B HAIIIN JepKaBi
Oysi0 po3po0JeHO Ta 3alMpOBaPKEHO 3HAYHY KUIBKICTh PI3HOMaHITHHX
MIPaBOBUX MEXAaHI3MIB, B YHCJl SIKUX CJIJI Ha3BaTH 1 TPAHCIIOPTHI KOHIIECI.
3aBIsKK ICHYBAaHHIO Ta MPAKTUYHIM peati3allii IIUBLIFHO-TIPABOBOTO JIOTOBOPY
KOHIIECIi Ha OyJIBHMUIITBO Ta €KCIUTyaTallil0 aBTOMOOILILHUX JOPIT MOXe OyTu
JOCSTHYTa 3arajlbHa MeTa — MiABUIIEHHS €(QEKTUBHOCTI TPaHCHIOPTHOI
1HQPACTPYKTypH Ta HAJAHHS SIKICHUX TIOCJIYT CIIOKHBavaM.
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Khodakivskyi M.P., judge,
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TO THE PROBLEM OF THE LEGAL REGIME OF CONFIDENTIAL
INFORMATION IN THE FIELD OF HEALTH CARE

The main problem that arises in the aspect of understanding and
enforcement of the legal regime of confidential information in the field of
health care is the imperfection of the regulation of information relations in
general and confidential information in the field of health care in particular.

In the science of civil law at the moment, the prevailing opinion is that
information is any information and/or data that can be stored on physical media
or displayed in electronic form (part 1 of Article 200 of the Civil Code of
Ukraine and Article 1 of the Law of Ukraine “On information”). Based on this
point of view, the legislator of Ukraine formulated a derivative legal provision,
according to which information and all its varieties, such as, for example,
confidential information, including in the field of health care, are “information”
and/or “data”.

We cannot agree with this formulation of the concept of information and
believe that it is inadequate and does not fully reflect this objective
phenomenon in law. And in continuation of this thesis, we can state that to date,
the national legal doctrine has not developed a unified approach to
understanding the legal nature of information in general and confidential
information, including in the field of health care.

In our opinion, this can be explained to some extent by the fact that
information and such a variety of it as confidential information, including in the
field of health care, are not classic objects of civil law.

The prescriptions of Part2 of Article 21 of the Law of Ukraine “On
Information” define confidential information as information about a natural
person, as well as information to which access 1s limited to a natural or legal
person, except for subjects of authority. That is, such a legal construction and
the corresponding legal definition of confidential information enshrined in the
legislation does not reveal its essence at all and does not give a complete picture
of it as such. Also, such a vague understanding of the concepts of “information”
and “confidential information” leads to problems in the understanding and
enforcement of the concept of “confidential information in the field of health
care”.
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