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HISTORICAL ORIGINS OF MEDIATION

The mediation in its modern form was formed only in the second half of the
XX century, but its foundations were born much earlier. The mankind
constantly seemed to walk around it, but for a long time did not dare to apply.
The first ideas about mediation in the state in which we are accustomed to
seeing it were voiced in 1976 in the United States, when a historic conference
named after R. Pound entitled "Causes of public dissatisfaction with the
administration of the US justice system", which made a real breakthrough in
mediation. It was at the Pound Conference that two documents were published,
which became the foundation for the most famous alternative way of resolving
disputes.

If we turn to the historical origins, it is worth mentioning the works of
ancient Greek philosophers, namely their philosophical dialogues. The most
famous representatives were Socrates, Plato, Heraclitus. They found the truth,
dug into the essence of things through a logical discussion between
interlocutors who hold opposing views on the same issue. on one issue. It is this
method and gave the name "dialectics” [2, p.167]. Here you can find
similarities, as the method of mediation - asking questions help opponents get
to the heart of the problem, find the causes of the conflict and build a common
model for resolving the situation.

The first specific mention of the institution of reconciliation, as a full-
fledged part of jurisprudence, can be traced back to the 20s of the twelfth
century. One of the textbooks of English law, namely the Laws of Henry I,
enshrines an interesting principle, which reads as follows: "Pactum legem vincit
et amor iudicium” - "Agreement transcends law, and peace - a court decision."
This principle applies to the so-called "conciliation procedures"”, which were
designed to resolve the dispute by concluding peace between the conflicting
parties. They provided that if one person compensated another and then offered
him peace and promised to do no more harm, the person to whom it was offered
was encouraged to accept such an offer and forgive the offender. Moreover,
such "peace agreements™ in their legal force were equated to court decisions [2,
p. 167].

Mediation was also used in the cities and especially in the villages of
medieval France. There the parties could turn to a representative of the clergy,
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nobles or notables (a member of the meeting convened by the King of France to
discuss important state issues) and resolve their conflict. The procedure took
place orally and was voluntary. And since the XVII century. Mediation has
become a virtually mandatory procedure prior to recourse to the courts. A
similar algorithm existed before and was enshrined in the Law of the Twelfth
Tables. Most third parties were involved in resolving disputes over the
infliction of harm and violent offenses. The result was the conclusion of peace
agreements between the parties. But this type of mediation has more influence
on the formation of arbitration than mediation [1, p. 32].

In the XVIII century. Ukrainian writer and cultural figure Konisky G.l.
developed an interesting algorithm for resolving disputes. It is called "Laws of
proper dispute with others”. According to him, the person conducting such a
dispute must know the subject of the dispute, clearly follow the established
procedure of discussion, follow the rules of conduct and be friendly to the
opponent, seek to reach a joint solution to the conflict and consensus [2,
p. 167]. That is, we see that in Ukraine the origins of mediation began to take
shape long ago.

The importance of all these historical events is difficult to overestimate,
because they gave a constant impetus to the development of alternative methods
of dispute resolution, but the direct formation of the institution of mediation did
not happen. Mankind seems to have revolved around the idea of mediation, but
could not come to it directly until the second half of the XX century.

After Black Thursday in 1929, the world entered a long and severe
economic crisis. This blow was especially felt by people in the United States
and Western Europe. During the Great Depression, businesses closed en masse
and people lost their jobs. It was not until the late 1930s that the situation
gradually began to improve. In the next 20 years, people return to work and, for
the first time, unions are formed to protect workers. It was in the late 1940s that
a new kind of conflict emerged in the economy - between trade unions and
employers. Their number reaches such proportions that the judicial system was
simply not ready. As a result, the US government decides that there should be a
kind of impartial arbitrator between the conflicting parties who will be
interested in resolving the dispute so that opponents are satisfied. It was made
by the US Department of Labor, and in 1947 a special state body was
established - the US Federal Mediation and Conciliation Service, which still
operates today. This was the first use of the word "mediation". And although it
has not yet acquired the characteristics of an independent institution, the
foundation has been laid.

The success of mediation lies in its essence, which is that the conflict is
resolved directly by the conflicting parties with the involvement of a mediator
who has no competence to provide any recommendations on the
appropriateness of a decision. It only directs the participants to a mutually
beneficial outcome that will satisfy the true interests of the parties. Another
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Important factor is that mediation, compared to litigation, is faster, easier,
cheaper and more efficient and more credible. That is why most people prefer
the mediation procedure.
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KOHIIENITYAJIbHI 3ACAJIU PO3BUTKY
IOPUIUYHOI OCBITHU B YKPAIHI

3a mepioJi HE3alle)KHOCTI B YKpaiHl TPUBA€ IOCTYMOBHUM MIiAXiJ IIOAO
pedopMyBaHHS  IOPUJAWYHUX  I1HCTUTYTIB, K1  IOBHHHI  TrapaHTyBaTH
3a0€3MeUeHHS CTBEPIKCHHS Ta 3aXUCHUX (PYHKIIM CTOCOBHO IpaB JIIOJIWHU.
Oco0nuBO aKTyaJlbHUM € OHOBJICHHS 3aKOHOJABYOIr'0 IIOJIS, IO Ma€ OyTu
BIAIIOBIIHUM N0 €BPOICHCHKUX CTaHAapTiB. E(EKTUBHICTH MISIBHOCTI ITUX
IHCTUTYTIB B OLIBIIOCTI 3aJICKUTH BiJ (PaxoBOi MIATOTOBKH CIICIIATICTIB Ta
JIIEBOCTI 3aKOHOIaBYNX HOPM Y CHOT'OJICHHI.

YV npaBHMUMX 1IKojax YKpaiHM 3MICT Ta METOJIWKA BHUKJIAJTaHHS
IOPUANYHUX AUCIMILIIH ACIIO 3MIHIOEThCS, a pe(hOPMYyBaHHS OCBITHHOT MEPEKI
IIPOXOJUTHL 13 HASBHICTIO IEBHUX 3MIH. X04Ya B CHCTEMI IOPHIUYHOI OCBITH
[IOKH 1110 BiIYYBA€THCS 3AIHUIIOK PAISHCHKUX YaciB, 1€ IOPUCT OYB MOKJIMKAHHI
B 3HAYHIA MIpI CIYKHTHU JASprKaBi, a He 3a0e3leuyBaTH TapaHTII0 3aXMUCTY IIpaB
JTIOAUHA YM e(PEKTUBHO 3iiiCHIOBAaTU IyOJYHE OOBHHYBaucHHs. Tomy Iei
CITaJO0K B MISIBHOCTI IOPUINYHUX IHCTUTYTIB € PYAUMEHTOM, 00 HE JI03BOJISIE
WTH B HOTY 13 YacoM, OCKUIBKH pedopMyOYH 3aKOHOJABCTBO, Tpebda
HAONMKATUCHh J10 €BpoIelchkoro piBHA. OTke, HHUHI (PaxiBIl HE 3aBXKIU
CIIPOMOYKH1 BITPOBA/PKYBAaTH HOB1 3aKOHH, SIK1 CTOSITh Ha CTOPOXKI 3aXHUCTY MPaB
JIFOJIAHM.

[Ipo ponap BUIIOI MOPUAMYHOI OCBITHM Yy HAIIIM Jep:kaBl 3acBiouye
sragyBanHs npo Hei B posaiml VIII Koncturymii Ykpainm, 60 BoHA clIyrye
HEOOXI1THOI0O BUMOTOO IS 3aWHSTTS MOCaAW CYAJl 3 MULIIO CIpPaBeITHBOTO
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