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COMPENSATION FOR DAMAGES IN AVIATION: HISTORICAL AND LEGAL ASPECT
The article deals with the air carrier’s civil liability for death or bodily injury to a passenger. It considers the historical and legal aspects of the problem, analyzes the main international conventions on the issue (the Warsaw Convention, the Montreal Convention). 

The 21st century can truly be considered a century of aviation: the number of airplanes as well as passengers is steadily increasing. However, at the same time the passengers’ concerns about their safety are also growing. Despite the fact that air transport is not considered the most dangerous means of transportation, most people are afraid of flying, due to frequent accidents, falls and terrorist attacks on board. That means air transport involves certain risks, some of which can cause death or injury to passengers. That is why international and domestic laws that regulate air transportation traditionally contain norms that determine liability for death or injury to a passenger.
 On 17 August 1923, the French government proposed the convening of a diplomatic conference in November 1923 for the purpose of concluding a convention relating to liability in international carriage by air. The conference was formally deferred on two occasions due to reluctant behavior of the governments of various nations to act on such a short notice without the knowledge of the proposed convention. Finally, between 27 October and 6 November, the first conference met in Paris to study the draft convention. Since most of the participants were diplomats accredited to the French government and not professionals, it was agreed unanimously that a body of technical, legal experts be set up to study the draft convention prior to its submission to the diplomatic conference for approval. Accordingly in 1925, the Committee International Technique of Experts Juridique Aeriens (CITEJA) was formed. In 1927–28 CITEJA studied and developed the proposed draft convention and developed it into the present package of unification of law and presented it at the Warsaw Conference which was approved between 4 and 12 October 1929. It unified an important sector of private air law. Thus, there was the first multilateral international agreement, the main international legal instrument, governing international air transportation and air carrier liability Warsaw Convention 1929 for the Unification of Certain Rules Relating to International Carriage by Air. Warsaw Convention was the first international legal instrument that establishes liability for death or bodily injury to a passenger.
According to the article 17 of the Warsaw Convention, the carrier is liable for damage sustained in the event of the death or wounding of a passenger or any other bodily injury suffered by a passenger, if the accident which caused the damage so sustained took place on board the aircraft or in the course of any of the operations of embarking or disembarking.
Article 22 of the Warsaw Convention states that in the carriage of passengers the liability of the carrier for each passenger is limited to the sum of 125,000 francs. Where, in accordance with the law of the Court seised of the case, damages may be awarded in the form of periodical payments, the equivalent capital value of the said payments shall not exceed 125,000 francs. Nevertheless, by special contract, the carrier and the passenger may agree to a higher limit of liability. But if the carrier proves that the damage was caused by or contributed to by the negligence of the injured person the Court may, in accordance with the provisions of its own law, exonerate the carrier wholly or partly from his liability.

Between 1948–1951 it was further studied by a legal committee set up by the International Civil Aviation Organization (ICAO) and in 1952 a new draft was prepared to replace the convention.  However it was rejected and it was decided that the convention be amended rather than replaced in 1953. The work done by the legal committee at the Ninth Session was presented to the International Conference on Air Law which was convened by the Council of the ICAO and met at the Hague from 6 to 28 September 1955. The Hague Conference adopted a Protocol for the amendment of the Warsaw Convention.  Between the parties of the Protocol, it was agreed that the 1929 Warsaw Convention and the 1955 Hague Protocol were to be read and interpreted together as one single instrument to be known as the Warsaw Convention as amended at the Hague in 1955. This was not an amendment to the convention but rather a creation of a new and separate legal instrument that is only binding between the parties.  If one nation is a party to the Warsaw Convention and another to the Hague Protocol, neither state has an instrument in common and therefore there is no mutual international ground for litigation.

United States courts have held that, at least for some purposes, the Warsaw Convention is a different instrument from the Warsaw Convention as amended by the Hague Protocol. The Convention was written originally in French and the original documents were deposited in the archives of the Ministry for Foreign Affairs of Poland. A court may also award a claiming party's costs, unless the carrier made an offer within 6 months of the loss (or at least 6 months before the beginning of any legal proceedings) which the claiming party has failed to beat.

The Montreal Convention , signed in 1999, replaced the Warsaw Convention system.

    The Montreal Convention (formally, the Convention for the Unification of Certain Rules for International Carriage by Air) is a multilateral treaty adopted by a diplomatic meeting of ICAO member states in 1999. It amended important provisions of the Warsaw Convention's regime concerning compensation for the victims of air disasters. The Convention attempts to re-establish uniformity and predictability of rules relating to the international carriage of passengers, baggage and cargo. Whilst maintaining the core provisions which have served the international air transport community for several decades (i.e., the Warsaw regime), the new treaty achieves modernization in a number of key areas. It protects passengers by introducing a two-tier liability system that eliminates the previous requirement of proving willful neglect by the air carrier to obtain more than $75,000 in damages, which should eliminate or reduce protracted litigation.

Under the Montreal Convention, air carriers are strictly liable for proven damages up to 113,100 special drawing rights (SDR) (updated from 100,000 on 31 December 2009), a mix of currency values established by the International Monetary Fund (IMF), approximately $138,000 per passenger at the time of its ratification by the United States in 2003 (as of December 2011, around $175,800). Where damages of more than 113,100 SDR are sought, the airline may avoid liability by proving that the accident which caused the injury or death was not due to their negligence or was attributable to the negligence of a third party. This defence is not available where damages of less than 113,100 SDR are sought. The Convention also amended the jurisdictional provisions of Warsaw and now allows the victim or their families to sue foreign carriers where they maintain their principal residence, and requires all air carriers to carry liability insurance.

The Montreal Convention was brought about mainly to amend liabilities to be paid to families for death or injury whilst on board an aircraft.

As of May 2014, there are 107 parties to the Convention. Included in this total is 106 of the 191 ICAO Member States plus the European Union. The states that have ratified represent 105 UN member states plus the Cook Islands. Other states that have ratified include Argentina, Australia, Brazil, Canada, China, all member states of the European Union, India, Israel, Japan, South Korea, Malaysia, Mexico, New Zealand, Norway, Pakistan, Saudi Arabia, Singapore, South Africa, Switzerland, Turkey, Ukraine, the United Arab Emirates, and the United States.
So, a primary task of the international treaty - to provide the same legal regulation of certain issues in different countries. However, the history of creation of the Warsaw and Montreal Conventions suggests that its creators did not have the same views on compensation for moral and material damage, and therefore, for a long time, the question remains controversial. 
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