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PECULIARITIES OF OBJECTIVE SIDE OF CERTAIN CRIMES THAT
INFRINGE ON A PERSON'S HEALTH

The Constitution of Ukraine ensures the health of an individual from any illegal
encroachments. Besides the main Law of our country, the same statements are
fixed by the norms of the branch legislation as the Criminal Code of Ukraine
(Hereinafter — CC of Ukraine), where the main sense and the procedure of the
protection of this rights are reflected.

The theory of the criminal law defines one of the most important features of the
objective side of any criminal offence as a socially dangerous act (action or
inaction). Defying of this feature of some crimes against the health of an individual
causes some discussions among the scientists. So, we have to mentioned the
scientists who had some researches about the questions that we discussed in this
scientific paper: O.V. Avramenko, A.V. Baylov, I.S. Victorov, A.O. Danylevsky,
I.V. Tkachenko, R.R. Tuhbatullin, O.M. Yarchenko, N.M. Yarmysh etc.

Consequently, we had done the analysis of the specialized literature
concerning the crimes which infringe the health of an individual we could make a
conclusion that all of the types of mentioned injuries (article 121 of CC of Ukraine
(Intended grievous bodily injury), article 122 of CC of Ukraine (Intended bodily
injury of medium gravity), article 125 of CC of Ukraine (Intended minor bodily
injury) and article 128 of CC of Ukraine (Negligent grievous bodily injury or
negligent bodily injury of medium gravity)) could be caused by both types of act
(the action and inaction).

However, we have to admit, that the analyzed specialized literature concerning

defying the objective side of an article 123 (Intended grievous bodily injury
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inflicted in condition of extreme emotion) CC of Ukraine, there is no single
approach to define the crime. According to that, some researchers admit that an
objective side of an intended grievous bodily injury inflicted in condition of
extreme emotion could be characterized by the act (in a form of action or
inaction)’. Some others, comments about this article admit that an objective side is
an attempt on a life of another individual®. In such case, actions of a perpetrator
should be qualified not by the article 123 of CC of Ukraine, but by the article 116
(Murder committed in condition of extreme emotion) of CC of Ukraine. A
socially dangerous act is a feature of a crime, which is provided by the article 123
of CC of Ukraine, as any act (action or inaction) it could defined by such attributes
as: socially dangerous, unlawfulness, particular character, consciousness and
willingness®. We shouldn’t compare terms as consciousness and willingness. Not
everything that is conscious is made by the willing of an individual but all that is
made with willing is conscious. That is why consciousness and willingness are not
the separated features of a socially dangerous act. Willingness is not conceived
without consciousness and includes it. So, we have to define consciousness not
parallel with willingness but attached to the characteristics of the last one”.

Though, some scientists equate this terms”.
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Also, there is a thought that the objective side of the criminal offence can be
characterized only as an action®, because in other side that mentioned in the article
123 CC of Ukraine, it is impossible to commit such a criminal offence an inaction
way’. The affect is commonly described with impulsive actions, which naturally
consist of many physical actions, which are reflected with a stereotypical beats
inflicting, usually by arms and legs to the different parts of a body of a victim and
sometimes strangulation®. O.M. Popov admits that sometimes crimes in affect
could be committed with inaction too. It’s not hard to imagine a situation in course
for illegal behavior of a victim the guilty gets in condition of extreme emotion one
and he doesn’t execute the right action he had too. For instance, an electrician,
who is near the control panel power grid gets from a foreman, who works on a line,
an instruction to turn off the power as fast as he can in an insulting form. Instead of
implementation of a guideline, the electrician, being in a state of a heat of a
passion, disappears from a workplace and left the power on, with no care about
treating of consequences of his actions. At that moment, the foreman touches a
contact line and dies®. However, above-mentioned example couldn’t be classified
by this article. Inaction of the electrician we have to qualify under the features of
part 2 of the article 272 (violation of safety rules related to high-risk operations) of
CC of Ukraine. However, if we defined the subjective side of this criminal offence
we could qualify the electrician actions as an attempt for a murder.

Some of the Ukrainian scientists who analyze such mentioned problems are

supported this position. In context that socially dangerous act as a necessary

° Kpuminaneuuii kojexc Ykpainu: [Hayk.-npakT. komeHt.] / 1O.B. baynin, B.I. Bopucos,
C.b. I'aBpum Ta iH.; 3a 3ar. pexn. B.B. Crammca, B.4. Tamis. — K.: In FOpe, 2003. — C. 384 —
(1196 c.).; Kpamidikaris 3m1041HIB, MiICHITHUX OpraHaM BHYTPIIIHIX CHpaB : [HaBY. 1ocid.] / 3a
3ar. pen. B.B. KoBanenka ; 3a Hayk. pea. O.M. Jlxyxi, A.B. CaBuenka. — K. : Atika, 2011. — C.
52. — (648 c.).
! HaykoBo-npaktuunuii komeHTap KpuminansHoro koaekcy Ykpainu / 3a pen. M.l. MenbHuka,
M.I. XaBpoHtoka. — 9-te Bu. nepepo0:. ta gomos. — K. : FOpun. gymka, 2012. — C. 310 — 311. —
(1316 c.).
8 Tkauenko B.M. OTBETCTBEHHOCTH 3a YMBIIIJICHHBIE PECTYIUICHHUS IPOTUB KU3HU U 37]0POBbS,
coBepiieHHbIe B cocTostHuu addekra / B.W. Tkauenko. — M., 1979. — C. 4. — (244 c.)
’ Monos A.H. [lpectymieHne TPOTHB JIMYHOCTH TPH CMATYAIOMIMX OOCTOSITENLCTBAX /
A.H. ITonos. — CII6. : FOpun. nentp Ilpecc, 2001. — C. 79, 80. — (485 c.).
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feature of an objective side of criminal offence, which is mentioned in article 123
CC of Ukraine and could be reflected only in a way of actions, which have a
physical approach’®. The investigation of the criminal cases according to the article
123 CC of Ukraine. Gives as the reason to establish that we couldn’t find any
instances where an objective side of criminal offence was reflected as inaction.

The article 124 (intentional infliction of serious bodily injury in excess of
self-defense or in excess of measures necessary to arrest the offender) of CC of
Ukraine according to the objective side is characterized: 1) as actions which are
directed on grievous bodily injury; 2) the consequence is a grievous bodily injury;
3) causal connection between mentioned actions and consequence; 4) certain
condition of committing a crime'’. The crime, which is considered, could be
committed only in the actions way. The article 124 of CC of Ukraine shouldn’t be
used in cases of intended grievous bodily injury with a help of preventive
measures. In such cases, victims are not in a condition of self-defense and do not
commit actions which are directed to arrest of a person who committed a crime.
However, couldn’t extend the boarders of a self-defense and necessary measures of

1*2, So we had done the characteristic of criminal verdicts,

apprehending the crimina
according to this article and made the conclusion that in all cases crimes were
committed only by actions.

In an article 130 of CC of Ukraine (Infection with HIV or any other
incurable contagious disease) the objective side of a part 1 is characterized as a

conscious subjecting of another individual in a danger of being infected with HIV
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387— (1196 c.).; Kpami¢ikauis 3704YMHIB, MiACHITHUX OpraHaM BHYTPIIIHIX CIpaB : [HaBY.
noci0.] / 3a 3ar. pea. B.B. KoBanenka ; 3a nHayk. pen. O.M. Ixyxi, A.B. CaBuenka. — K. : ATika,
2011. — C. 53 — (648 c.).; HaykoBo-npakTr4ynuii komeHTap KpuminanpHOro Kojnekcy Ykpainu /
3a pen. M.I. Mensnuka, M.1. XaBpoHtoka. — 9-te Bua. nepepo6st. ta qomnos. — K. : FOpuna. nymka,
2012. - C.312.— (1316 c.).
12 Kpuminanbauii koaexkc YkpaiHnu: [Hayk.-mpakT. komeHT.|] / FO.B. baymin, B.I. bopucos,
C.b. I'aBpum Ta iH.; 3a 3ar. pea. B.B. Crammca, B.S. Tamis. — K.: I FOpe, 2003. — C. 387. —
(1196 c.).
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or any other incurable contagious disease, which is extremely dangerous for a life
of an individual. So, there is no equal position among researchers. Some of them
said this crime could commit only with actions (active behavior) of infected
individual™. Others are convinced that the danger of being infected could be
caused either action or inaction** . The third ones to find out these questions refer
to the content of obligations, which could be put on an infected individual, and
violation of which could be reflected in action or inaction™.

Creation the dangerous situation where a human could be infected with HIV
or any other incurable contagious disease which is dangerous for a life of an
individual could be reflected in actions which create a danger of infection for an
individual. It is such actions which in specific conditions could cause an infection
of other individual and in not infecting of an individual can be just in case of
accidental circumstances or measures made by a victim'®. We suppose that the
objective side of part 1 of the article 130 of CC of Ukraine could be committing
either actions or inactions. It follows from that the individual who is infected with
HIV or other incurable infectious disease, according to the Law of Ukraine “about
prevention of Acquired Immune Deficiency Syndrome (AIDS) and social
protection” where notified about he/she has followed with rules of conduct. E.V.

Kornyenko thinks if he/she didn’t follow of these rules it would be the criminal

3 Crammc B.B. JInanocts mog oxpaHo#l yrojoHoro 3akoHa / B.B. Crammuc, M.U.baxxanos. —
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2002. - C. 195 - 196. — (468 c.).
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— X. : Koncym, 1995. — C. 59. — (110 ¢c.).
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Inaction, which causes of criminal responsibility according to the article 130 of CC
of Ukraine®’.

Part 2 of the article 130 of CC of Ukraine provides the responsibility for
infecting of other person with HIV or other incurable infectious disease which are
dangerous for a life of an individual, who knew that he/she was a carrier of the
virus'®. This crime belongs to formal criminal offences and determined completed
from the moment of committing action (inaction)™.

Therefore, the external expression of a crime, which is provided in article 130
CC of Ukraine, is committing an action, which causes for other individual in a
danger to being infected of HIV or other incurable infectious disease, which could
had dangerous consequences for a life of an individual. That is why, crime,
provided by the article 130 of CC of Ukraine could be caused by inaction too.

The objective side of a crime, provided by the article 133 of CC of Ukraine
(Infection with a venereal disease) can be characterized as an act, which is
pointed on infection of an individual with a venereal disease, the fact of infection
and causal link between the offense and the criminal consequence (socially
dangerous) as a result of infection. Although, in parts 2 and 3 of an article 133 of
CC of Ukraine legislator uses the term “acts” and actually, we have the same
thoughts with authors® that crimes can be committed either actions or inactions®'.
According to the above-mentioned, by the analysis of an objective side of some

crimes against the health of an individual, investigating of specialized literature
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and court decisions in criminal cases these kinds of crimes; we have to make some
conclusions. Therefore, we think that article 123 (Intended grievous bodily injury
inflicted in the heat of passion) and article 124(Intended grievous bodily injury
inflicted in excess of necessary defense or in excess of measures necessary to
apprehend an offender) can be committed only by the actions as evidenced by the
analyzed criminal cases, but article 130 (Infection with HIV or any other incurable
contagious disease) and 133 (Infection with a venereal disease) of CC of Ukraine

both by action and inaction.



