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PROTECTION OF THE RIGHTS OF A PERSON IN THE CASE
OF DISTRIBUTION OF UNTRUE INFORMATION ABOUT HIM
ON THE INTERNET: PROLEMATICS

The problem of the spread of unreliable information on the Internet and the
responsibility of individuals for these actions is quite relevant.

It 1s extremely important to know and be able to choose the right method of
protection in the event of these violations.

According to the traditional concept, the right to defense is a component of
the subjective right, along with the right to take one’s own actions, as well as
the right to demand certain behavior from obligated persons.

Protection of the right is carried out using the appropriate form and
methods. The form of protection refers to a set of internally agreed
organizational measures to protect the subjective rights and legally protected
interests of a person. As you know, the science of civil law distinguishes two
main forms of protection of the violated right: jurisdictional (Articles 16-18 of
the Civil Code of Ukraine) and non-jurisdictional (Article 19 of the Civil Code
of Ukraine).

The non-jurisdictional form of protection includes the actions of individuals
or legal entities regarding the protection of rights and interests protected by law,
which are carried out independently, without recourse to state and judicial
authorities. Usually, the protection of a person’s rights in case of dissemination
of false information about him is carried out in court, although the possibility of
“self-defense” is not excluded.

The jurisdictional form of protection (Article 16 of the Civil Code of
Ukraine) provides that every person has the right to apply to the court for the
protection of his personal or property right or interest.

Also, Article 32 of the Constitution of Ukraine guarantees everyone the
right to legal protection of the right to refute false information about themselves
and their family members and the right to demand the removal of any
information, as well as the right to compensation for material and moral damage
caused by the collection, storage, use and dissemination of such false
information.

The author proposes to consider the issue of protecting a person’s rights in
case of dissemination of inaccurate information about him on the Internet from
a practical point of view.

As you know, the judicial procedure for protection includes a person’s
application to the court for the protection of the violated right.

In order to apply to the court with a claim, it is necessary, first of all, to
establish the fact of the spread of false information on the Internet and to
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confirm this with proper and admissible evidence. For example, the evidence
could be a printed web page from a website showing the website address and
the author of the information.

It i1s also necessary to establish the persons (person) who created and
disseminated false information and who will be the defendants in the case in the
event of a request for legal protection.

According to the resolution of the Plenum of the Supreme Court of Ukraine
“On judicial practice in cases of protection of the dignity and honor of an
individual, as well as the business reputation of an individual and a legal
entity”, the proper defendants in case of dissemination of inaccurate
information on the Internet are the author of the relevant informational material
and the owner of the website. In addition, the Supreme Court of Ukraine noted
that it is the plaintiff who 1s responsible for establishing and specifying these
persons in the statement of claim.

According to the Law of Ukraine “On Copyright and Related Rights”, the
owner of the website is the person who is the owner of the account and
establishes the procedure and conditions for using the website. In the absence of
evidence to the contrary, the owner of the website shall be considered the
registrant of the corresponding domain name by which the website is accessed,
and (or) the recipient of hosting services.

In accordance with part 6 of Article 277 of the Civil Code of Ukraine, the
legislator grants the right to an individual whose personal non-property rights
have been violated in printed or other mass media, to a response, as well as to
refutation of inaccurate information in the same mass media in the manner
established by law.

However, if a person’s right is violated on the Internet, then in practice the
implementation of the right to reply is problematic, at least for the reason that
the person does not always have the opportunity to establish the person who
owns the website and posts personally created information as well as
informational messages of others persons.

It does not solve the specified problem and the possibility of obtaining data
about the owner of the website by the court when considering the case in
accordance with the provisions of the Civil Procedure Code of Ukraine from the
administrator of the system of registration and accounting of domain names and
addresses of the Ukrainian segment of the Internet.

There are websites that contain insufficient data to establish it or no
information about the owner at all. Also, it should be noted that in practice
domain name registration and ordering of hosting services for these websites is
usually carried out abroad, which makes it impossible to establish data about
the person who owns the website.

In this case, the person whose rights have been violated can use the
legislative options specified in paragraph 3 of part 4 of Article 277 of the Civil
Code of Ukraine, namely — if the person who spread the false information is
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unknown, the natural person whose right has been violated can apply to the
court with a statement establishing the fact that this information is unreliability
and refuting it. Such a fact is established by the courts in the order of a separate
court proceeding.

In accordance with part 7 of Article 277 of the Civil Code of Ukraine, it is
noted that refutation of false information is carried out in the same way in
which it was disseminated. However, in the case of the distribution of such
information via the Internet, certain difficulties may arise when applying the
method of refutation specified in the specified article.

A problematic issue arises when unreliable information is posted, for
example, on the Facebook network. Yes, a person can register a fake account,
that is, under a fictitious name and use a social network, spreading false
information, which will make it impossible to establish the guilty person and
identify the offender.

In this case, if it is impossible to establish the owner of the account, for
example, on the Facebook network, then the Ukrainian courts will refuse to
satisfy the claim because the defendant in the case has not been established (not
specified).

The Law of Ukraine “On Media” will be able to partially solve the issue of
establishing subjects of dissemination of unreliable information on the Internet.
This Law N 267 was adopted by the Parliament on December 13 and signed by
the President of Ukraine on December 29 and published on December 31 in
“Voice of Ukraine”. According to the final provisions, it will enter into force
three months after its publication on March 31, 2023.

Thus, the Law of Ukraine “On Media” establishes the definition of a media
(a means of mass information) — a means of disseminating mass information in
any form, which is periodically or regularly released to the world under
editorial control and a permanent name as an individualizing feature.

For the first time since independence, the corresponding Law was adopted
and the concept of “online media” was defined at the legislative level as a
media that regularly distributes information in text, audio, audiovisual or other
forms in electronic (digital) form using the Internet on its own website. site,
except for media that are classified as audiovisual media by this Law.

Also, the Law of Ukraine “On Media” enshrines entities in the field of
online media (Article 16) and methods of dissemination of mass information in
the field of online media. The specified Law proposes to define the following as
methods of dissemination of mass information in the field of online media:

— broadcasting, rebroadcasting of any audio or video information using the
Internet;

— downloading for public access or opening access to one or more
downloaded files (parts of files) containing distributed information, on storage
devices of computers, servers, etc., accessed by users using the Internet;

— posting text messages on your own website or web page.
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Also, Article 43 of the Law of Ukraine “On Media” enshrines the right to
answer and refute inaccurate information, where a person who believes that an
entity in the field of audiovisual, print or online media has disseminated
information about him that does not correspond to reality (stated incomplete or
inaccurate) and denigrate her honor, dignity or business reputation, has the right
to demand refutation of inaccurate information or to exercise the right of reply.

Therefore, legislative regulation of the legal status and activity of subjects
in the field of online media, as well as the right to answer and refute inaccurate
information that has been disseminated about a person, is relevant, which will
allow to eliminate at least part of the gaps in legal regulation, in particular,
regarding the dissemination of inaccurate information information on the
Internet.
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ITPABO HA MEIUYHY J0OITOMOTY IIII YAC BOEHHOI'O CTAHY

MiHicTepcTBOM OXOPOHM 3A0pPOB’S YKpaiHu OyJio BXKHIJIO BCiX HEOOXI1JHI
3aX0JlIB, SKI Ha Yac Jii BOEHHOTO CTaHy CHPOCTWJIM JOCTYH IOJ0
OTPUMAHHSIMEIMYHO1 JOMOMOTH Ha BCiM TepUTOpli YKpaiHH, /i€ € MOKIIUBICTh
MOBHOIIIHHOTO (DYHKITIOHYBaHHSI MEIUYHUX 3aKJIaJIB Ta JIIKapiB, HE3AJIEIKHO BITT
MICLISI peecTpallii Ta HasBHOI JIeKJIapalii o040 OTPUMaHHsI MEIMYHUX TOCIYT.

BignoBimHo g0 HakaziB MO3 Ta ypsay YkpaiHud, Ha 4ac Jii BOEHHOTO
CTaHy TnepedadyeHl HACTYIHI MOXJIMBOCTI JJisi O€3MepelIKoHOl peanizallli
TpOMaJITHAMH CBOTO IIpaBa Ha MEIUYHY JIOMIOMOTY:

— MEIUYHI 3aKjagd HaJAaBaTUMyTh €KCTPEHY MEAWYHY JIONIOMOTY
17101000BO BCIM, XTO ii TOTpeOye;

— 0€3 )KOJIHMX YMOB II0/I0 HasIBHOCTI/BIICYTHOCT] YKJIaJICHOI TpOMaJisTHaMU
JeKJIapalrii;

— HAsIBHOCTI YM BIJICYTHOCTI IOKYMEHTIB, Ha MATBEPIKEHHS CBOET 0COOH;

— HE3aJIeXKHO BIJI MICIISl peeCTpallii ¥ MIPOKUBAHHS TOTO, XTO 3BEPHYBCS 32
MEJIMYHOI0 JIONOMOTOK ab0 OyB JOCTaBJICHUN J0 HAWOIMKYOTO MEIUYHOIO
3akmany [1].

MiHicTepCcTBO OXOpOHHU 3A0pPOB’ST YKpaiHU 3aaiia 3a0e3MedeHHs yCiX
TPOMaJIsH, SIK1 TOKMHYJIA MICIS MMOCTIMHOTO MPOKUBAHHS 1 TUMYACOBO 3MYIIICHI
OpPOKMBATH B 1HIIMX PEriOHax KpaiHW, HAJIEKHUM pPIBHEM MEIUYHOTO
00CIIyroByBaHHSI, 3BEpTA€ yBary, 10 HA ChOTOJIHI BXKUBAIOTHCA yC1 3aXOU JJIsI
TOTO, III00 BUMYIIICHI MIEPECEICHIIl OTPUMYBAIM HEOOX1IHY MEIUYHY JOIIOMOTY
O€3KOIITOBHO Ta y MOBHOMY 00cs3i. Tak 3rimHo 3 HakazoM MiHICTepCTBa
oxopoHu 310poB’sa Ykpainu Big 17.03.2022 p. Ne 496 «Jlesaxi nutaHHsS HaJaHHS
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