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The purpose of this article is to analyze aviation crimes in martial time and develop theoretical and
practical recommendations to combat this phenomenon. Methods: general and special scientific methods
were used to achieve this purpose. The use of these methods allowed to outline the problems of combating of
aviation crimes from a criminal law point of view and to offer practical recommendations for combating this
phenomenon. Results: during the preparation of the article, martial state was declared in Ukraine in
connection with the attack of the Russian Federation. Contrary to international law, Russia has not officially
declared war on Ukraine. In Ukraine war crimes introduced additional responsibility only for the Ukrainian
military, there are special features of qualification. As Ukraine has now closed the airspace to all aircraft
except Ukrainian state military aircraft, all Russian military pilots who perform combat sorties in Ukrainian
airspace are liable both as ordinary airspace violators and as criminals against humanity. The article
considers 3 main situations of war aviation crimes: investigation; flight with ammunition; bombing of non-
residential buildings and bombing of civilian objects from the point of view of the criminal law and given
practical recommendations on the possible qualification of such actions under the laws of Ukraine.
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Problem statement and its urgency. During
the armed aggression of the Russian Federation
against Ukraine, the legal classification of such
aggression in accordance with international law
has great importance for criminal law in the con-
text of aviation crimes. Ukraine is a victim of
armed aggression. According to the law [1],
martial law is currently imposed in the country by
President [2]. However, declaring martial state in
itself is not the same as declaring war. According
to the rules of logic, it is necessary for two or
more countries to declare a decision on the war
and inform each other about it.

International agreements are of paramount im-
portance in this context. According to Convention
(1) relative to the Opening of Hostilities (The
Hague, 18 October 1907) [3] the contracting Pow-

ers recognize that hostilities between themselves
must not commence without previous and explicit
warning, in the form either of a declaration of war,
giving reasons, or of an ultimatum with conditional
declaration of war. The USSR was a Party to this
convention, so both Ukraine and the Russian Federa-
tion, as a rule of succession, also recognize these
provisions.

Convention (IV) respecting the Laws and
Customs of War on Land and its annex: Regulations
concerning the Laws and Customs of War on Land
(The Hague, 18 October 1907) also contains certain
provisions on this issue [4]. In particular, this
Convention establishes provisions concerning the
occupied territories.

The Russian Federation is currently violating
these conventions [3; 4]. Currently, the Russian

18 IOpuouunun sicnux 2 (63) 2022



Lykhova S. Ya., Semchuk N. O.

Federation is violating these conventions by not
declaring an official ultimatum and stubbornly
calling its own aggression a "special operation"
rather than a war.

From Ukraine's point of view, martial state has
been imposed in the country [1; 2], but Ukraine,
as a defending state, has also not declared war on
the Russian Federation. However, as a country
suffering from armed aggression, it had no
obligation to do so.

As a result, martial state has now been
declared in Ukraine, but no state has declared war.
The Russian Federation also did not officially
declare war (contrary to international law) and did
not impose martial state on its own territory. In
this case, as I. Sopilko notes, we have a situation
of undeclared and unrecognized by one of the
parties (in this case by the Russian Federation)
war [5].

Given the above, the purpose of this article is
to analyse the specifics of committing aviation
crimes in an undeclared and unrecognized by one
of the parties war, in terms of criminal law.

Methodology. As can be seen from the analy-
sis, Ukrainian and foreign researchers in the actual
legal research in the field of criminal law use
quite similar methods. In the literature, such
methods are divided into quantitative and qualita-
tive (or empirical and theoretical) [6]. The basic
for the science of criminal law is the normative
analysis of the law (doctrinal analysis), which in-
cludes attempts to understand the best balance of
rights and responsibilities within the framework
defined by law. Ukrainian researchers know this
method as system (method of system structural
analysis). In essence, this method is inductive, i.e.
begins with observations, and the theory is pro-
posed at the end of the study and involves the
search for patterns of observation and the devel-
opment of explanations - theories - for these pat-
terns through a number of hypotheses. Research
that focuses on distinguishing between legal doc-
trines in cases should primarily rely on the cir-
cumstances of the case to compare cases with
each other and laws between groups, institutions,
and jurisdictions.

Analysis of research and publications on the
problem. Since the situation, which is analysed in

the article, has emerged recently, this article is the
first comprehensive study in this area. As a basis
used general works on war crimes, based on the work
of M. Karpenko [7] and O. Myronets [8] on liability
for aviation offenses, were used.

Main material. As noted above, the current Rus-
sian aggression was not accompanied by an official
declaration of war between the countries, contrary to
international law. In this situation, this means that all
Russian servicemen fighting illegally in Ukraine are
subject to the full jurisdiction of the Ukrainian Crim-
inal Code [9] (hereinafter - the CC).

It should be noted that in accordance with
Art. 401 CC, “under Section 19 of CC, military of-
fences shall mean criminal offences against the pro-
cedure established by law for the performance or
military service committed by servicemen, as well as
conscripts and reservists during the training session.
Servicemen of the Armed Forces of Ukraine, the Se-
curity Service of Ukraine, the State Border Guard
Service of Ukraine, the National Guard of Ukraine
and other military groups formed in accordance with
the laws of Ukraine, the State Special Transport Ser-
vice, the State Special Communications and Infor-
mation Protection Service of Ukraine, as well as oth-
er persons specified by law, shall be liable under the
respective Articles of this Section”.

That is, military criminal offenses in Ukraine can
be committed only by legitimate military formations
of Ukraine. Enemy troops are not responsible for this
section.

In the case of aviation crimes, this has the follow-
ing consequences. As Ukraine has now closed the
airspace to all aircraft except Ukrainian state military
aircraft, all Russian military pilots who perform
combat sorties in Ukrainian airspace are liable both
as ordinary airspace violators and as criminals
against humanity. Let's analyze what responsibility
they should be incriminated for such illegal actions,
on the example of specific situations. Note that in all
cases we have in mind both flights of aircraft and
unmanned aircraft, as the current rules on aviation
safety also apply to unmanned aircraft.

We emphasize that in this case we describe only
the presence of certain signs of criminal offenses.
The scheme proposed by us is not a final qualifica-
tion according to all the rules of the theory of qualifi-
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cation of crimes. These issues will be explored in
the following works.

The first case is the conduct of regular military
reconnaissance, without the presence of ammuni-
tion. In these cases, there are signs of even more
crimes, there is, above all, provided for in
Art. 282 of the CC violation of rules related to the
use of airspace, as well as provided for in
Art. 333-2 of the CC illegal crossing of the state
border of Ukraine. There is also a violation of
rules of the warfare (art. 438 of the CC) in the
form of other violations of rules of the warfare
stipulated by international treaties - participation
in an aggressive undeclared war.

The second situation arises when the aircraft
had ammunition on board, but did not hit the
target or was neutralized before the first shot.

In this case, also there are signs of even more
crimes and violation of a number of the above
articles of the CC — art. 282 of the CC (violation
of rules related to the use of airspace), art. 333-2
of the CC (illegal crossing of the state border of
Ukraine), art. 438 of the CC (violation of rules of
the warfare). And also, in addition there is a
violation of Art.269 of the CC (Illegal
transportation of explosive or flammable
substances by aircraft).

In the third case, in addition to the illegal
crossing of the state border with ammunition,
there is a bombing of a military facility. In this
case, in addition to the above articles 282, 333-2,
438, 269 of the CC additional qualification
required.

Undoubted presence of a qualified type of
criminal offense under Art. 194 CC - intended
destruction or endamagement of somebody else's
property, where it caused heavy damage, where it
caused a particularly heavy damage to property, or
death of people, or any other grave consequences.
As an alternative, we can offer Art. 113 of the CC
«Sabotage». The definition of this crime as in the
CC is provided «... committing other actions for
the purposes of mass destruction of people, or
causing bodily injuries or any other harm to their
health, or destruction or damaging of important
industrial or defence facilities...».

If the church is damaged during the air attack,
additional qualifications are required under the

article 178 of the CC «damage of religious
architecture or houses of worship».

If illegal bombing of a civilian object has taken
place, there are signs of even more crimes.

In addition to the above signs of crimes under
Art. 282, 333-2, 438, 269 of the CC and, depending
on the circumstances, provided for in Art. 194 or 113
of the CC, it is also necessary to pay additional
attention to other types of crimes. If in this case there
iS a purpose to intimidate the population, then the
actions have signs of a terrorist attack punishable
under Art. 258 CC. In the case of deliberate bombing
of peaceful objects, the purpose of intimidation is
one way or another, it can be absent only in case of
error or accident.

Additionally, it should be noted that in
accordance with the basic amendments to the
Art. 43-1 CC, the right of citizens to counteract
military aggression, including aviation war crimes, is
significantly expanded. According to this article, an
act (act or omission) committed during martial law or
during an armed conflict and aimed at repelling and
deterring armed aggression of the Russian Federation
or aggression of another country, if it caused harm to
life or health, is not a criminal offense a person who
commits such aggression or harms law enforcement
interests in the absence of signs of torture or use of
means of warfare prohibited by international law,
other violations of laws and customs of war provided
by international treaties approved by the Verkhovna
Rada of Ukraine.

According to the content of this article, every
person has such a right. In this case the use of
weapons is allowed. Based on the above, in the event
of a catapult, the pilot of the aggressor country, as an
armed soldier, can also be killed on the spot by any
of the civilians, as it poses a threat. Similarly,
anyone, if technically possible, can shoot down
enemy aircraft with impunity.

From the above we can draw the following
conclusions. During the preparation of the article,
martial state was declared in Ukraine in connection
with the attack of the Russian Federation. Contrary
to international law, Russia has not officially
declared war on Ukraine.

In Ukraine for war crimes introduced additional
responsibility only for the Ukrainian military, there
are special features of qualification. As Ukraine has
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now closed the airspace to all aircraft except
Ukrainian state military aircraft, all Russian
military pilots who perform combat sorties in
Ukrainian airspace are liable both as ordinary
airspace violators and as criminals against
humanity.

All options for illegal actions of enemy aircraft
in terms of criminal law can be divided into 3
main situations. We emphasize that in these cases
we describe only the presence of certain signs of
criminal offenses. The scheme proposed by us is
not a final qualification according to all the rules
of the theory of qualification of crimes. These
issues will be explored in the following works.

In the first case, illegal aerial reconnaissance
without weapons, there are the presence of corpus
delicti under Art. 282, 333-2, 438 of the CC.

The second situation arises when the aircraft
had ammunition on board, but did not hit the
target or was neutralized before the first shot. In
this case, in addition to the offenses mentioned in
the first case, there are signs of an offense under
269 of the CC.

In the third case, in addition to the illegal
crossing of the state border with ammunition,
there is a bombing of a military facility. In this
case, in addition to the offenses provided for in
the second situation, there may be signs of
offenses under Art. 113 or 194 of the CC. If the
church is damaged during the air attack, additional
qualifications are required under the article 178 of
the CC «damage of religious architecture or
houses of worshipy.

If illegal bombing of a civilian object has taken
place, there are signs of even more crimes.

In addition to the above signs of crimes under
Art. 282, 333-2, 438, 269 of the CC and,
depending on the circumstances provided for in
Art. 194 or 113 of the CC, it is also necessary to
pay additional attention to other types of crimes.
If in this case there is a purpose to intimidate the
population, then the actions have signs of a
terrorist attack punishable under Art. 258 CC. In
the case of deliberate bombing of peaceful
objects, the purpose of intimidation is one way or
another, it can be absent only in case of error or
accident.
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Memoro yici cmammi € ananiz ocobIusocmel 6UUHeH s AGIaYIHUX KPUMIHATLHUX NPAGONOPYUEHb NI
yac Heo20N0UWeHOl | HegU3HAHOL OOHIEI0 13 CMOPIH GIUHU, 3 MOYKU 30PY KPUMIHAIbHO20 npasd. OCHOBHOW
MEMmO0002i€I0 € OOKMPUHATLHULL AHANI3, AKUU, NO Cymi, € IHOYKMUGHUM, MOOMO HOUUHAEMbCA 13
cnocmepedceiv, a meopisi RPONOHYEMbCSL HANPUKIHYL Q0CTIONCEeH s I nepedbayae nouwyK 3aKOHOMIpHOCMEN
cnocmepediceHts ma po3pooKy NOACHeHb — meopii — 078 Yux 3aKOHOMIpHOCmEU 3a 00NOMO2010 pAdy
cinomes. Buxopucmanms maxoi Memooonocii 00360AUN0 OKPeCIumu npooneMu GUUHEHHS aeiayitinux
3/104UHIB NIO YAC BOEHHO20 CMAHY 3 MOYKU 30pY KPUMIHATbHO20 npasa. Pesynemamu: nio uac niocomosku
cmammi 6 Yxpaini 6y10 02010WeHO BOEHHUN cMaH Y 363Ky 3 Hanadom Pociiicbkoi @edepayii. Bcynepeu
Mmidchapoonomy npasy, Pocis oghiyiiino ne oconouysana eitiny Yrpaini. Ilpu yvomy, ockineku ¢ Yrpaini 3a
BIICLKOBI KDUMIHANbHI NPAGONOPYULEHHS Nepedbayena 000amKo6d 6ION08I0ANbHICIb auwe 01 YKPAIHCbKUX
BILICLKOBUX, € 0COOIUBOCMI KEANIDIKAYI] KPUMIHATLHUX NPABONOPYUICHD, SUUHEHUX BOPOICOI0 ABIAYIEID.
Ocxinvrku Yxpaina 3apasz 3axpuna nosimpsnuti npocmip 0 6Cix JIMaKie, Kpim YKPAiHCbKux GilCbKOGUX
nogimpaHUX cyoeH, yci pocilicbKi GIlICbKOBI NTbOMUUKU, SKI BUKOHYIOMb OOU0BI BUTLOMU 8 YKPAIHCOKOMY
NOBIMPSIHOMY NPOCMOPI, HECYMb GIONOBIOANLHICMb | K NOPYUWHUKY NOGIMPSIHO20 NPOCMOPY, 1 K 0CO0U, WO
BUUHAIOMY  KPUMIHAIBHI  NPABONOPYULEHHS NpOmu  Mupy, Oesneku Ja00Cmea ma  MIdCHAPOOHO20
npagonopsioky. Hazonowyemo, wo 6 O0anomy 6unaoxy Mu ONUCYEMO JUME HASAGHICMb NEGHUX O3HAK
KPUMIHATILHUX NPAGONOPYULEeHb. 3anpONOHO8AHA HAMU CXeMa He € OCAmMOYHOI0 Keanigikayiclo 3a 8cima
npasuiamu meopii keanigixayii snouunie. Lfi numanms 6y0ymo po3eysiHymi 6 HACMynHUX pobomax.

Ilpomunpasgui 0ii 6opooicoi agiayii 3 MouKu 30py KPUMIHAIBHO2O 3AKOHOOABCBA MOMNCHA YMOBHO
nooinumu Ha mpu niomunu. Y nepuiomy eunaoxy ye He3aKoHHa Nosimpsina po3eioka 6e3 30poi. [pyea
cumyayisi GUHUKAE, KOU IMAK Mae Ha bopmy boenpunacu, aie He 8Iyuus y yiib abo 06y6 3HeUK0OHICeHUll 00
nepwoz2o nocmpiny. Tpemsa cumyayisn HaseHa, AKWO 6i00YI0CA He3aKOHHe O0MOAPOYSAHHA YUBLILHOZO
00 ’exma.

Knwuoei cnosa: 30poiina acpecis; SilicbKo8i KPUMIHANbHI NPAGONOPYULEHHS, AGIAYIUHI KPUMIHATbHI
NnpasonopyuieHts,; agiayiiini GilicbKogi npasonopyuleHHsI.
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