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Mema: 6usnauenHst Micys 0OMedNCYBANbHUX 3ACO0I8 | 6CMAHOGIEHHS IX CNIBGIOHOWIEHHS 3 THULUMU
3acobamu KpUMiHAIbHO20 npasa. Memoooa02iuny 0CHO8Y 00CHiONCEHHSA CKAA0AIOMb OIANeKMUYHUL MEMOO,
AKUL HAOA8 MOICTUBICMb PO32ASAHYMU O0CTIONCYBAHT ABUWA 6 PO3GUMKY MA 63AEMO38 A3KY, €OHOCMI ma
NPOMUPIYYAX, CUCTNEMHO-CIMPYKIYPHUL MEmMO0 BUKOPUCMOBYBABCA NpU  OOCTIONCEHHT 00OMENHCYBATLHUX
3ac006i8 y cucmemi 3aco6ié KPUMIHATLHO20 NPABA,; 002MAMUYHULL MEeMOO OY10 3ACOCO8AHO NPU 3 ACY8AHHI
3MICmY MePMIHI6, Wo MICMAMbCS 8 HOPMAMUBHO-NPABOBGUX AKMAX MA BAHCUBAIOMBCSL Y NPABOSI OOKMPUHL
ma iHwi. Pezynemamu: obMmedcysanvHi 3acodu 3aimaroms GUsHAUeHe Micye V KIACugikayisx npasosux
sacobie. Ilo-nepwe obmedxcysanvhi 3acobu 6iOHOCAMbC 00 3acobis ycmanosienus. Kpim moezo, 6 ix
cymHocmi Oinbule NPUMYCOBUX O3HAK, HIJNC 3A0X0UYBANLHUX, MOMY GIOHOCAMbCL 00 NPUMYCOBUX 3AX00I8.
Jlani, obmedscysanvhi 3acobu GIOHOCAMbCA 00 HEKAPAAbHUX 3aco0ie, y 36°A3KYy 3 MUM, WO GOHU He
gionogioaiome memi kapu. Hapewmi, 6 cucmemi 6a2amokonitiHux 3aco0ieé KpPUMIHAILHO20 NpPAsa
00MexHCYBaNbHI 3ac00U BIOHOCAMBCSL 00 3acobis besnexu. 11Jodo cnissionouents 0dmedncysanvhux 3acois iz
KPUMIHATLHOIO 8I0N0GIOANIbHICMIO MONCHA 3A3HAYUMU, WO GOHU HE GION0SI0AMb O3HAKAM KPUMIHAILHOL
8I0N0GIOALHOCMI, a HanexHcamv 00 [HUWUX 3aco0i8 KPUMIHAIbHO-NPAasoo2o xapaxmepy. Q62080peHHs
npoobiem BU3HAUEHHsL MICYsl 0OMENCYBATbHUX 3AC00i8 Y cucmemi 3acodi KpUMIHATLHO20 NPAsd.

Knwuogi cnosa: oomescysanvhi 3acobu, iHuii 3aco0u KpUMIHATLHO-NPABOBO2O XAPAKMEDY, KPUMIHATbHA
8I0N0BIOANIbHICMb, NOKAPAHHSA, 3ACOOU KPUMIHATIbHO20 NPABA.

IlocTanoBka mpodiaemMu Ta il AKTYaAJIBHICTh.
Hacrae nepiog epu HOBITHIX TeHACHLIHN y KpuMiHAa-
npHOMY TipaBi. OfHIEO 13 TaKWX TEHIEHIHN cTraia
0araToKOJIMHICTh CUCTEMH 3aC00iB KPUMiHAIBHOTO
npaBa. Y MHHYJIOMY €IMHUM 3aCO00M KpHMiHalb-
HOTO TpaBa OyJo MoKapaHHA. YIeplie ABOKOJiiiHa
cucrema rnodana 3’ sBisarucs me B Himeuunni y XX
CTOJNITTI. 3 4acOM PO3MIMPUIIACS HE TIJIbKK CUCTEMA
MoKapaHb, a ¥ HOYanu 3 SBIATUCS HOBI 3acoOu
KpUMIiHAIBHOTO IpaBa (3axoxu Oe3mekw, iHmi 3a-
XOAM KPUMIHAJIBHO-TIPABOBOIO XapakTepy TOLIO).
2019 pix craB yacoMm pe)opMHU KpUMIHAJILHOTO 3a-
KOHOZaBCTBA Y YaCTHHI 3apOBaIKEHHS HOBOT'O 3a-
co0y KpUMIHAJIBHOTO IpaBa — 0OMEKyBaJbHi 3aX0-
I, SIKOMY 3aKOHOZAABELb MPHCBATUB LTy CTaTTIO

(ct. 91' KK Vkpainu) i, HaBiTh, BUIIIOB Ha OKpe-
Muii posnin y 3aranenili yactuHi KK VYkpainn
(X1 po3ain).

3BepTae Ha cebe yBary ToH (akT, 0 3aKOHOa-
BeIlb KOJHUM YHHOM HeE MO3HILIOHYyBaB 0OMeXyBa-
JIbHI 3aX0JM B CUCTEMI BXKE iICHYIOUMX KpPHMiHalb-
HO-TIpaBOBHUX 3ac00iB. 30KpeMa, BiH HE Ha3UBa€ iX
KPUMIHAIEHOIO BiNOBIJANILHICTIO; HE BiJHIC X O
BUJIIB IMOKapaHHs YH /0 1HIIMX 3aX0MiB KpUMiHAJb-
HO-TIPaBOBOT'O XapakTepy.

AHaji3 pociaigxenb i myOaikaniii 3 mpooJie-
mu. OOMeKyBaJIbHUM 3ac00aM CBOI TE3H, CTaTTi Ta
OKpeMi  4YacTWUHM  MOHOrpadidi  IPUCBITWIH

0.0 dymopo, [.B. Kyk, IIB.Kpasemp, HP.Jlamyx,
BB.Jlim#a, A€ Omiiangerko,  FO.A. TToHoMapeHKo,

IOpuouunun sicnux 2 (63) 2022 189



KPUMIHAJIBHE ITPABO I KPUMIHOJIOT'TA

B.®. Ilpumavenko, M.I. Xaspontok, O.B. XapuToHoBa,
O.B. Yopna, B.B. llla6muctuii, A.M. fmenko Ta
iHmr BueHi. Pa3om i3 THM, yBara miciro oOMexyBa-
JTHFHUX 3ac00iB y cHCTEeMi 3ac00iB KPUMiHAIBHOTO
rpaBa, Maibke He IPUIIIIACE.

MeTo10 CTAaTTi € BU3HAUEHHS MICIsl OOMEXKyBa-
JIBHUX 3ac00iB 1 BCTAHOBJIEHHS IX CIIIBBIIHOIIEHHS
3 IHIIUMH 3ac00aMH KPUMiHAJIEHOTO TIpaBa.

Buknaxg ocHoBHoro marepiany. Llina Huzka
3ac00iB KPUMIHAIBHOTO IIpaBa 0OMEKYE OCOOHCTY
cBoOoay. OcobucTa cBoOoa MOAUMHN OOMEKYETH-
csi 1 OKpeMHMHU BHIaMH TOKapaHHs (HAIPHUKIAM,
no30aBiIeHHsIM BoJIi a00 0OMEXEHHSIM BOJIi), 1 TIpH-
MYCOBHMH 3aXOJaMU MEAWYHOTO XapakTepy (xo4a
BOHHM 3aCTOCOBYIOTHCS HE JIO CYO €KTIB 3JIOUHHY).
OOMexyeThesi ocobucTa cBOOOJa 1 MPH 3aCTOCY-
BaHHI 00MEXYBaJIbHHUX 3aX0iB. AJie CTYIiHb [IBOI'O
O0OMEXCHHS € 3HAYHO MEHIIMM, HDXK NPHU 33aCTOCY-
BaHHI TIOKapaHH:.

TeopeTHuHOIO TEpeIyMOBOIO BUPIIIEHHS MPO-
Onemu Miclsi 0OMEKYyBaJbHUX 3acO0iB y CHUCTEMi
3ac00iB KpUMIHAJIBHOTO TIpaBa € BU3HAYCHHS I10-
HATTA 1BOTO siBUImA. B sikocti pobodoro, mpormo-
HYI0 0OMEXyBaJlbHI 3aCO0M BH3HAYHMTH SIK TEpe/-
0adyeHi 3aKOHOM 3aco0M KPHUMIHAJIBHOTO IIpaBa,
CIIPSIMOBaHI Ha 0OMEXEHHsI ITPaBOBOTO CTATYCY TO-
BHOJIITHBOTO Cy0’€KTa 3JI04MHY, OB’ I3aHOTO 3 JI0-
MalllHiM HAaCHJIbCTBOM, IIO 3aCTOCOBYIOTHCS CYIIOM
B IHTEpecax MOTEPIIOro B/l 37I0YMHY OJHOYACHO 3
NpU3HAYCHHs TIOKapaHHs, He MOB’S3aHOT0 3 Mo30a-
BIICHHSIM BOJIi, 200 31 3BUIBHEHHSM BiJ KpUMiHAIb-
HOIT BiJNOBIJAIBHOCTI YX MTOKApaHHS [AMB., ETalb-
mimre: 1, c. 54-60].

SIx BUAHO, POJIOBUM MOHATTSIM IJIsl OOMEXKyBa-
JHHUX 3aco0iB € 3aco0M KpUMIHAJIBHOTO MpaBa.
[Ipu upoMy s HiATPUMYIO TO3MUIIIIO, IO BUKJIaeHA
y npaigix 10.A. ITonomapenka npo Te, 0 ClIijJ BU-
KOPHCTOBYBaTH came TEpPMiH «3acoOw» [auB., Ha-
npuknaa: 2, c. 64-65], a He «3axomu» B CTPYKTYypi
BU3HAYEHHs 3ac00iB KPUMIHAIBHOTO MTpaBa. 3acodu
KPUMIHAIBHOTO TIpaBa CiJi BU3HAYUTH SK IPaBOBI
3aco0u, mependadeHi KpUMIiHAJIBHUM 3aKOHOM, SIKi
MOJISITAI0Th Y NPUMYCOBOMY BIUIMBI Ha NpPaBOBHI
cTaTyc 0coOH, 110 BYMHWIIA CYCIIJIBHO HeOe3neuHe
TISTHHS, 1 3aCTOCOBYIOTBCS 3 METOIO 3aroOiraHHs
BUMHEHHIO HOBHMX KPHUMiHAJBHUAX IPaBOIOPYIICHb
(cycmimbHO HeOe3NmeyHuX MisHb). KpuMiHaabHO-
MPaBOBi 3aCO0M 3aCTOCOBYIOTHCS CYJOM 1 BH3Ha-

YaIOThCS PIMIEHHSAM Cyny (BHPOKOM, TOCTaHOBOIO
ab0 yXBaJIOIO 3aJI€KHO BHIY).

Li 3acobu cxiagaroTh MEBHY CHUCTeMy. Y IILIO-
My JIOCII/DKEHHS CHCTEMH 3ac00iB KpPUMiIHAIBHOTO
npaBa HE € MPEAMETOM IbOTO IOCHi/KeHHS. Sk
ciymHo 3a3Hadae O.B. Kozauenko, cucrema xapa-
KTEPU3YIOThCSI HassBHUM KYJBTYPOJIOTIYHUM acCIeK-
TOM, ITPOAUKTOBAHUM THM, IO KPUMiHAIbHE MPABO
B LIOMY SBIIsI€E COOOIO Y3TO/DKEHY Ha KyJIbTYpO-
JIOTIYHUX 3acajiaX CHCTEMY COILiaJbHUX HOPM, Opi-
€HTOBaHUX Ha 3aXUCT I[IHHOCTEH COIiaJbHOr0, Ma-
TEPiaTbHOTO 1 AYXOBHOTO XapakTepy, sKi € 3100yT-
KaMu Ta Ha/I0aHHSIMH JFO/ICHKOT
KyIbTypH [3, C. 28].

[epenik ycix KpUMiHaIbHO-TIPABOBHX 3ac00iB
JIOCTaTHLO OOIMpHUH. CrcTeMaTH3yBaTH IX MOXKHA
3a pisHUMHU Kputepismu. CIiiJl 3a3HAYUTH, 11O 5 BH-
KOPHCTOBYIO KJacH(]ikallii cHCTeMHU 3acO0iB KpH-
MIHAJIBHOTO IpaBa, sIKi BiKe BUPOOJIeHI y QyHIaMe-
HTaJIBbHIA Haymi. SIKIo OpaTu 3a OCHOBY BYCHHS
PO MPaBOBi 3ac00M, IIJIKOM CITYIITHO B HAaYIi BHO-
KpPEMITIOIOThCS 3aCO0M JiISTHHSI Ta 3aCOOM YCTaHOB-
nenHs.  KpuMiHalbHO-paBOBUMH  3aco0amMu-
YCTaHOBJICHHS € Ti BiJOOpa)keHi y mpumucax Kpu-
MiHAJFHOTO 3aKOHY MPaBOBi SBHUINA, SIKi BH3HAYa-
I0Th BHJIM Ta PO3MIpH BIUIMBY HA MPAaBOBUIl CTATYC
0co0M y 3B’SI3KY 3 BAMHEHHSIM HEI0 KPUMIHAIBHOTO
npaBonopymeHHs. KpumiHanbHO-TIpaBOBUMH 3ac0-
Oamu TisHHS € Ti BiIOOpaXkeHi y MpUIHCax KPHUMi-
HaJIbHOTO 3aKOHY IPaBOBi SIBUINA, SKi BU3HAYAIOTh
NOBHOB&)XEHHSI Cy0’€KTa TPaBO3acCTOCYBaHHS 3
MPAaKTUYHOI peani3aii KpUMiHAIEHO-TIPABOBUX 3a-
co0iB-CTaHOBJIEHh MIOJ0 KOHKPETHUX o0cid [2,
. 89-90]. OOMexyBaJIbHI 3aXOAM BIITOBITHO JO
miel kaacudikarii BiIHOCATBCS 10 3aCO0IB yCTaHO-
BJICHHSI.

Tak, cuctemy 3aco0iB KpUMIHAJIBHOTO IpaBa
YTBOPIOIOTH [IBA CaMOCTilHI BHAM KPHUMiHaJIBHO-
NPaBOBHX 3ac00iB: MPUMYCOBI Ta 3a0XOUyBaJbHi.
KoxxHOMYy KpHMiHaIBbHO-IPaBOBOMY 3aco0y NpH-
TaMaHHI IPUMYC 1 320XOYEHHS, OCOOJIUBICTD TOE-
HaHHA SIKMX YTBOPIOE VYHIKAJIBHICTH IPaBOBOIO
BIUIMBY IIpH 3aCTOCYBaHHI Toro a0o iHIIOro
3aco0y [3, c.35-36]. B oOmexyBanpHHX 3acobax
NPEBAJIIOE IPUMYC, TOMY iX IIIJIKOM MO)KHAa Ha3UBa-
TH 3ac00aMH MPUMYCOBOTO XapakTepy. Y HayIli BU-
3HAYA€ETHCS, 10 3a CBOEIO MPHPOIOI0 OOMEXKYBAIb-
HI 3aX00M € TPUMYCOBHMH KPHUMIiHAJIBHO-
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MPAaBOBUMH 3aXO0JlaMH, III0 MAIOTh JOAATKOBUI Xa-
pakTep 1 3aCTOCOBYIOTBCS CYJIOM Y pa3i BUMHEHHS
MTOBHOJITHBOIO 0COOOI0 3JIOYMHY, IIOB’SI3aHOTO 3
JOMAIITHIM HaCHILCTBOM [4, C. 139].

Hacrymna Kiracuikaris KpHUMiHAJIbHO-
MpaBOBUX 3aco0iB Ha KapalbHi Ta HeKapajbHi
[auB., Hanpuknan: S5, c. 41] 6e3yMOBHO € HaHOLIbIII
NPUHIMIIOBA 1 3HAYMMa JUIS CY4YacHOTO KpUMi-
HaAJbHOI'O 3aKOHOJABCTBA. BINMOBIAHO 10 L€l Kia-
cudikamii oOMexyBanbHi 3ac00M MOXKHA BiIHECTH
JI0 HeKapalbHUX, y 3B 3Ky 3 THM, IO iM HE BIac-
THBI CUCTEMHI 03HAKU KapaJlbHUX 3aCO0IB.

KpuminanpHO-TIpaBoBi 3ac00M yTBOPIOIOTH Oa-
TaTOKOJIMHY — Y Cy4aCHHX YMOBaX PO3BUTKY KpH-
MiHAJIFHOTO TIpaBa MOBa He MPO YOTHPH HAIPSM-
Ki a00 «KOJIii»: MoKapaHHs, Oe3leka, pecTUTYIIS,
3aoxoueHHs [6, C.83]. BiamoBigHo m0 mMX KOJIii
o0OMeXyBajIbHI 3aCO0M CTOCYHOThCS 3aco0iB Oe3rie-
Kki. TakuM ODISIXOM TINUIM PO3POOHHKH HOBOTO
KpuminaneHoro kozaekcy Ykpainu (posmin 3.6).
[To3uTuBHUM € TOH (hakT, 1m0 TBOPII 1boro Komaek-
Cy He OOMEXWIH 3aCTOCYBaHHS IIUX 3ac00iB 3I10-
YHHAMH Yy cdepl JOMAIIHHOTO HACHJIBCTBA, a TO-
HIMPIJIN 1X 3aCTOCYBaHHS Ha IIHMPOKE KOJIO 3JI0YU-
uiB (Cratts 3.6.5. O6MexyBanbHi 3acoon) [7].

Tenep posrisiHy CIiBBiTHOMEHHS 0OMEXYyBalb-
HUX 3ac00iB 3 PI3HUMH KOHKPETHHMHU 3aco0aMu.
dyHIaMEeHTaIBHUM ~ 1HCTHTYTOM  KPUMIiHAJIBHOTO
mpaBa i OCHOBHUM HOTO 3ac000M € KpuUMiHalbHa
BiMOBiMambHICTE. YUepe3 1e 3’SCyBaHHS 3MICTy
OyIb-IKMX HOBUX 3aC00iB KPHMIHAJIBHOTO ITpaBa
HeoOXiHO 3AiiiCHIOBAaTH, TEpII 3a Bce, depe3 ix
KOPEIAIII0 13 KPUMIHAIBLHOK BiJIOBIIANBHICTIO.
Jlo BU3HAYEHHS KpPUMIHAIBHOI BiJIMOBIAATBLHOCTI
ICHYIOTh JIEKiJIbKa MigXOHiB. Y Haylli BKa3yeThCs,
IO Pe3yJIbTATOM LIMPOKOTO 1HTEpECY HAYKOBLIB JI0
MOHSTTS «KPUMIHAIIbHA BiJIMOBIAANBHICTEY CTAJNO
Te, IO PI3HOMaHITHUX HAeQiHILiH, SKi HaBITH He
3aBXKAM OAHO3HAYHO OO0 €IHYIOTBCS B TIEBHI
rpynu [8, c. 138]. [oginstoun cymxeHHs podeco-
pa 10.B. baynina npo Te, mo KpuMiHaibHa BiAMo-
BiJAJILHICTD — 116 BCTAHOBJICHHH KOAEKCOM YKpai-
HU 3aXiJ Aep)KaBHOT'O IPUMYCY, L0 3aCTOCOBYETh-
csl 32 0OBUHYBAJIBHUM BHUPOKOM CyIy SK BiArjara
(kapa) oco0i, sika BYMHMJIA 3JI0YHH, 1 SBJISE COOOI0
oOMeXeHHs B peajizaliii npaB i cBo00a 0coOH, 1110
3MIHCHIOETHCS BiMIOBITHUMH OpraHaMH, YCTaHOBA-
MU Ta cly>k00BuMH ocobamu [9, c. 18], BBaXkaro 3a

HeoOXiHE AOCTIIUTH OOMEXYBaJIbHI 3aXOId Ha
IpeaMeT HassBHOCTI y HUX O3HAK, L0 BUIUIMBAIOThH
13 HaBeACHOI nediHimii.

3Beprae Ha cebe yBary Te, mo 3a HH3KOIO BIIac-
TUBOCTEH OOMEXYBaJbHI 3aXOAM TMOMIOHI 10 KpH-
MIHAJBHOI BINMOBIAaTbHOCTI. 30KpeMa, BOHU Ta-
KOXK MOXYTh OyTH 3aCTOCOBYBaHHI BUKJIIOYHO O
ocobu, sika BUMHMIA 3JI0YMH (IIpU YOMY HE Oyab-
SKH, a JHIIe OB’ SI3aHUH 3 JOMAIIHIM HACHIbCT-
BOM); BOHH MepeadadaloThCsi BUKIIOYHO KPHMiHa-
JHHUM 3aKOHOM 1 3aCTOCOBYIOTHCSI BHKJIIOYHO CY-
noM. [lpyu npoMy OiNBIIICTH i3 TaKMX 3aXO[iB 3a
CBOIM 3MICTOM TOB’3aHa 3 OOMEKCHHSIMH Yy peai-
3alii mpaB JIIOJUHM, a caMe — IpaBa Ha CBOOOIY
MepecyBaHHs Ta MpaBa Ha CIIJIKYBaHHS 3 1HIIUMHU
ocobamu. Ilporte, 3a iHIIMMH BIACTHBOCTAMH, SIK
3MICTOBHUMH, TaK i (OpMaribHUMHU, BOHU HE 30ira-
I0ThCSI 3 KPUMIHAJILHOKO BiIOBIIaNbHICTIO. Tak, 3a
3MICTOM CBOIM OOMEXYyBallbHI 3aX0AH Tependaya-
I0Th HE Kapy Y BiANOBib Ha BUMHECHHS 3JI0YUHY, a
yOe3rneueHHs MOTEePHUINX BiJl TOMAIIHLOI'O HAaCH-
JILCTBA BiJl MOXKJIMBHX MOBTOPEHb TAKHX IisHb. 3a
(opManbHOIO XK BIACTUBICTIO CIIiji 3BEPHYTH yBary
Ha Te, IO 111 3aX0/H, Ha BIJIMIHY BiJ] KpUMIHAJIbHOT
BiJINIOBIIaJIbHOCTI, MOXXYTh 3aCTOCOBYBATHCS HE
JMIIe 3a OOBUHYBaJIbHUM BUPOKOM Cy.y, a il Ha -
JcTaBl yxBanmu. TakuM 4YMHOM, OOMEXYyBallbHI 3a-
X0Iu, Mo OyayTh mepemdadeHi CT. 91! KK VYkpai-
HU, HE HaJEeXaTh JIO 3MICTy KPUMiHAJIBHOI BiAIOBI-
JAJIBHOCTI.

VY 3B’A3KYy 13 IMM Ha HUX HE HOIIMPIOETHCS I10-
JIOKEHHSI KPUMIHAJIBHOIO 3aKOHY SIK IOJIO0 KPHUMi-
HAJBHOI BiJIMOBIaIBHOCTI B HUJIOMY, TaK i OO
okpemux ii 3axomniB. lle o3Hawae, mO: mo-riepiie,
3aCTOCYBaHHSI OOMEKYBaJIbHUX 3aXOJIB MOXKIIMBE
NIpY 3BUTBHEHHI BiJj KpUMIHAJIBHOI BiINOBigaIbHOC-
Ti; MO-Apyre, NMpH HpU3HAUYEHHI OOMEKYBalIbHUX
3ax0/IiB HaBiTh 3a aHAJIOTiI0 HE MOXYTh 3aCTOCOBY-
BaTHCA IpaBWja MPU3HAYEHHS MOKapaHHS; II0-
TpeTe, 3aCTOCYBaHHS OOMEXKYBAJIBHUX 3aXOJiB He
BIUIMBA€ HA 3BUIBHEHHS BiJl MOKapaHHS 4Yd HOTO
BinOyBaHHS; IMO-4eTBEpTE, OOMEXKYBalbHI 3aXOIH
HE BIUIMBAIOTh Ha CyJUMICTh, 30KpeMa, Ha CTPOKH
il moraieHHs, MOPAAOK 3HATTS Ta iHILE.

He BxomkeHHS O0OMEXYBAIBHHX 3aXOIIiB IO
3MICTY KPUMIHAIBHOI BiATIOBIMAILHOCTI CTAaBUTh HA
HOPSIIOK JICHHUI NUTaHHA NPO T€, YU HE HaJeXaTb
BOHU JI0 IHCTUTYTYy IHIIHMX 3aXOMiB KpUMiHAJIHLHO-

IOpuouunun sicnux 2 (63) 2022 191



KPUMIHAJIBHE ITPABO I KPUMIHOJIOT'TA

MPaBOBOTO Xapaktepy. He Bmarouuch 70 AMCKycCii
PO TIOHATTS 1HIIMX 3aXOJiB, BBAXKAIO 32 MOXKIIUBE
BUKOPHCTOBYBAaTH  AC(iHINiO, 3alpONOHOBAHY
10.A. TlonomapeHKOM, SKAK BH3HAYMB iX SK TIe-
penbadeHi KpUMiHATHPHAM 3aKOHOM IIPHUMYCOBI 3a-
XOJTY, TI0 3aCTOCOBYIOTHCS CyIOM 10 (hizmyHOi abo
IOPUAMYHOI 0COOM 3 METOI YCYHEHHS YMOB, IIIO
CHPUSIOTh BUMHCHHIO CYCIUILHO HEOE3MEUYHUX Jii-
sub [10, €. 514].

3 Moro norisiay, oOMexyBaibHi 3aco0M MOBHiC-
TIO 30iraroTbcsi caMe 3 O3HAKaMHU IHIIMX 3aXOiB
KPUMiHAJIBHO-TIPABOBOTO XapakTepy. JlificHo, BOHU
X04 1 mepen0ayeHi KpUMiHaJIbHUM 3aKOHOM Ta 3a-
CTOCOBYIOTBCS CYJIOM JIO OCOOHM, SIKa BUMHMIIA 3JI0-
YHH, IPOTE 3MICTOM 1 METOIO IX 3aCTOCYBaHHS € yC-
YHEHHSI YMOB, IO CIPHUSIOTh BYMHEHHIO 3JIOUUHIB,
MOB’sI3aHUX 3 JOMAIIHIM HAaCUILCTBOM. 3 OTJISITY
Ha 1e, 0OMEeXyBallbHI 3aXOIU CIiJl BiIHOCHUTH IO
THCTUTYTY 1HIIMX 3aX0JiB KPUMiHAIHHO-IIPABOBOI'O
XapaxTepy, IO 3aCTOCOBYIOTHCS 10 (Pi3nyHUX OCiO.

BucnoBku. Buknanene nae miacraBu Ui Ha-
CTynHUX BUCHOBKIB. [lo-mepiie, 3Beprae Ha cebe
yBary, He JOTPUMaHHS 3aKOHOJABIIEM BHMOI' CHC-
TEMHOTO TiJIXoay mpu (opMyBaHHI TIONOXKEHb
KPUMIHAIBHOTO 3aKOHOJIABCTBA. 30KpeMa, HOPMHU
OJTHOTO ¥ TOTO X 1HCTUTYTY IHIINX 3aXOMIB KpUMi-
HAJIbHO-TIPABOBOTO XapaKTepy PO3MOPOIICHI HUM Y
posainax X1V, XIVY, XV, a tenep me i XIII* 3ara-
neHOT wactuHu KK Ykpainu. BoueBums, O 00-
IPYHTOBaHUM 1 3py4HUM Oyno O 3BEIEHHS iX YyCiX
10 omxHOro posfiny. [To-apyre, cyau mpu 3actocy-
BaHHI 00MEXXYBaJIbHHUX 3aXOJiB MIOBUHHI BUXOJUTH
3 TOTO, 1[0 BOHU HE € KPUMiHAJIHHOIO BiAIOBIIab-
HICTIO, 8 HaJeKaTh JIO 1HITUX 3aXOMdiB KPUMIHAIb-
HO-TIPaBOBOTO xapakrepy. OTiKe, 3aCTOCOBYBATH iX
ciif 3a npaBuiaamu, BctanosneHnMHu B KK Ykpainn
JUTS THIIMX 3aXOJliB, a HE Ul KPUMiHAJIBHOI BifIIO-
BiJAJILHOCT1 YM OKPEMHUX 11 €JIeMEHTIB.
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KPUMIHAJIBHE ITPABO I KPUMIHOJIOT'TA

Kateryna Novikova
THE PLACE OF RESTRICTIVE MEANS
IN THE SYSTEM OF CRIMINAL LAW MEASURES
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Pushkinskaya str., 49, 61002, Kharkiv, Ukraine
E-mail: knovikovaua@gmail.com

Purpose: to determine the place of restrictive means and to establish their relationship with other means
of criminal law. The methodological basis of the study is the dialectical method, which provided an
opportunity to consider the studied phenomena in the development and relationship, unity and
contradictions; system-structural method was used in the study of restrictive means in the system of criminal
law; the dogmatic method was used to clarify the meaning of terms contained in regulations and used in
legal doctrine and others. Results: restrictive means occupy a certain place in the classifications of legal
means. First, the restrictive means relate to the means of installation. In addition, they are essentially more
coercive than encouraging, so they are coercive measures. Further, restrictive means are non-punitive
means because they do not meet the purpose of punishment. Finally, in the system of multi-track means of
criminal law, restrictive means are security measures. Regarding the ratio of restrictive means with criminal
liability, it can be noted that they do not meet the criteria of criminal liability, but belong to other means of
criminal law. Discussion of problems of determining the place of restrictive means in the system of means of
criminal law.

The above gives grounds for the following conclusions. First, it is noteworthy that the legislator does not
comply with the requirements of a systematic approach in formulating the provisions of criminal law. In
particular, the norms of the same institute of other measures of criminal law nature are scattered by him in
sections X1V, XIV1, XV, and now also XII11 of the General Part of the Criminal Code of Ukraine. Obviously,
it would be more reasonable and convenient to bring them all together in one section. Secondly, when
applying restrictive measures, courts must assume that they are not criminal liability, but belong to other
measures of a criminal law nature. Therefore, they should be applied according to the rules established in
the Criminal Code of Ukraine for other measures, and not for criminal liability or its individual elements.

Key words: restrictive means; other means of criminal law; criminal liability; punishment; means of
criminal law.
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