Peartii choro/ieHHs1 CB1{4aTh, 110 3a Cy4aCHUX YMOB Ta PO3LIMPEHHS KOja
rOCIOJapChbKUX TpoleciB, [[uBUIbHMI KOJEKC YKpaiHH HE 3MOXKE€ OXOMHUTHU
BECh CIIEKTP BIAHOCHH, 1[0 BUHUKAIOTh Y Cy4aCHOMY CYCIUIbCTBI. Y 3B’SI3KY 3
UM HE MO>XHa 3MEHIIYBAaTH POJIb Ta MpHU3HAaYEHHs ['0CIOAapChKOTO KOJIEKCY
VYkpainu, SKuil TOBHHEH MOCICTH 3HayHE Miclie y cdepl myOaiyHO—TIPaBOBHUX
BIIHOCUH. TOX, po3B’s3aHHS MPaKTUYHUX MPOOJieM 3acTocyBaHHs L{UBLIBHOTO
ta ['ocnoapchbKOro KOAEKCIB YKpaiHW MOXJIMBE JIMIIE HUISXOM Y3TOJKEHHS
mux aBox KopmekciB. OTxe, MOXHA 3pOOMTH BHCHOBOK, IO OJHIEID 3 YMOB
(GyHKIIIOHYBaHHS  TOCIOAApPCHKOTO MMpaBa € TIpaBOBEe  3a0e3IMECUCHHS
roCHOIapChKOi AISTLHOCTI, SIKE BKIIFOYA€E, 30KpEMa, CTBOPEHHS ii 3aKOHOJIaBUOi
OCHOBH, TOOTO CUCTEMH HOPMATUBHUX aKTiB, 1[0 BU3HAYAIOTh ITPABOBUH CTATYC
Ccy0’€KTIB TOCIIOJApPIOBAaHHS Ta PETJIAaMEHTYIOTh PI3HI aCMEeKTH TOCIOAapChKOi
nismmbHOCTI. CTAaHOBJICHHSI HAIIOHAJIBHOTO TOCIOJAPCHKOTO 3aKOHOJABCTBA B
VYkpaini  moB’si3aHe 3 TPYAHOIIAMH, CIOPUYMHEHUMH  HacamIiepes
€KOHOMIYHUMH Ta CoIliaJdbHO-TIOMITHYHUMU (akTopamu. J[laHi mpoOaeMu
HEOOXIJHO HEraHO YCYHYTH, TOMY IO HEJOCKOHAJICTh T'OCHOJAPCHhKOIO
3aKOHO/IaBCTBA MPU3BOIUTH JI0 TaJIbMyBaHHSI €KOHOMIYHOTO PO3BUTKY JEp>KaBU
B IILJIOMY.
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RES JUDICATA AND ESTOPPEL OF INTERNATIONAL ARBITRAL
AWARDS IN THE EUROPEAN UNION AND REPUBLIC OF BELARUS

The preclusion effects, such the res judicata and the estoppel, of an arbitral
award is fundamental and important in international commercial arbitration,
since parties to a dispute choose it to obtain a final and binding award.
Moreover, the central question that | proposed to investigate in this Thesis was
whether international commercial arbitral tribunals should apply the res judicata
doctrine or the doctrine of estoppel to coordinate their relations with state courts
and other arbitral tribunals.

1. The doctrine of Res judicata

In a general, the doctrine of res judicata prohibits the re-litigation of a
dispute that has finally been adjudged by a judicial court or arbitral tribunal. In
this matter, the same dispute cannot be re-litigated again between the same
parties, same grounds, same dispute. However, most national courts have
declined to accord preclusive effect to prior recognition decisions in other
Contracting States in accordance with a New York Convention. Comparable
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with the New York Convention’s requirements, the UNCITRAL equates
arbitral awards to judicial judgments, entitled to the same preclusive effects as
such a judgment.

The basic principle of preclusion in civil law jurisdictions is that res
judicata is referred to as «claim preclusion». In England, the res judicata
effects are subject to party disposition. Furthermore, in many EU members, the
principle of res judicata is codified.

In accordance with the Belarusian legislation, the final arbitral award
completes the function functus officio and courts shall refuse to accept res
judicata on the «triple identity test» grounds.

However, international arbitration law contains no rules that go beyond
stating the general principle that awards have res judicata effects. If an arbitral
award has res judicata, it should have only claim preclusive effects in
subsequent arbitration proceedings. With regard to the res judicata
requirements, while arbitral tribunals should generally apply the «triple identity
testy, it is contended that arbitral tribunals should seek to develop a test that is
guided by the abus de droit principle. Furthermore, save for few exceptions,
there is no established practice among arbitral tribunals with regard to doctrine
of res judicata.

Finally, with regard to the res judicata requirements, while arbitral
tribunals should generally apply the «triple identity test», it is contended that
arbitral tribunals should seek to develop a test that is guided by the abus de
droit (abuse of rights) principle.

2. The doctrine of Estoppel

The Common Law distinguishes different categories of estoppel, such as
«equitabley», «substantial» and «issue». Nowadays, the doctrine of estoppel is
regarded as a general principle of international procedural law, and means
«preclusion». In fact, issue of estoppel applies to international commercial
arbitration as it does to litigation. The issue preclusion or collateral estoppel
prevents a party from re-litigating, against a counter-party, an issue of fact or
law that was previously contested and decided in a litigation between the same
parties. In English law, cause of action estoppel and issue estoppel have been
considered by courts.

Most common law jurisdictions recognize the doctrine of estoppel.
However, there is no notion of estoppel in civil law jurisdictions. Nevertheless,
the principle of issue estoppel has been recognised in international commercial
arbitration, at least where related to common law systems.

In civil law jurisdictions, the doctrine of estoppel in international
commercial arbitration means denial of benefits and burdens of an arbitration
clause or «preclusion», and is comparable to equitable estoppel on common
law.

The difference between issue of estoppel under the Common law and the
Belarussian law such as implied the principle of estoppel as preclusion and the
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doctrine of abuse of right. Moreover, in regard with the doctrine of abuse of
process the arbitral awards should give rise to a plea of issue estoppel, it is
highly unlikely that the abuse of process of doctrine of estoppel may apply in
international arbitration.

The arbitral tribunals have interpreted the estoppel doctrine in that sense,
applying it in practice in a growing number of cases to avoid possible situations
of abuse of process and arrive to a just decision. As no formal rules in
international commercial arbitration regulate the doctrine of estoppel, as most
countries does not accept the doctrine of estoppel in their jurisdictions and case
law. However, the frequent usage of this doctrine may have extended the
boundaries of arbitration, especially when it comes to the intertwined method of
estoppel, which might no longer be in line with the rules of international
commercial arbitration.

3. Legal comparison between Res judicata and Estoppel in
international commercial arbitration

In common law jurisdictions, rules of preclusion are generally not codified,
but instead based largely or entirely upon judicial authority. In addition, in Civil
law jurisdictions there is no a specific doctrine of estoppel per se, but some
arbitral tribunals may reach some legal issues via the doctrine of res judicata.
The basic principle of preclusion in both civil and common jurisdictions is that
of res judicata as «claim preclusion» and estoppel — «issue of preclusion». As a
consequence, preclusion rules for arbitral awards vary substantially between
different legal systems, with common law jurisdictions having generally
afforded awards broader preclusive effects than civil law jurisdictions.

In conclusion, there are some possible solutions in this Thesis. One
possible solution to address the issues of res judicata is that the arbitral
tribunals should seek to develop a «triple identity test», which is guided by the
abus de droit principle. The second potential solution to address the issues of
res judicata and estoppel in the international commercial arbitration context is
to seek international guidance from Common Law and Civil law jurisdictions.
Hence, rather than applying domestic rules of two doctrines, arbitral tribunals
could create more harmonised case law. Moreover, the difficulty | see about the
doctrine of estoppel is a practical one. It is hoped that estoppel will be allowed
in the future for arbitral awards on a worldwide basis «as justice requiresy.
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Amnap IlanaxoB, JUCCEpTaHT,
bakunckuit 'ocynapcTBeHHBIN Y HUBEPCUTET, I'. baky, A3epOaiinxan

B3AUMOOTHOIIEHUA OIIEK U BTO B IIPABOBOM
PEI'YJIMPOBAHUU HE®TSIHOM 3KCIIOPTUPOBKHU

C pa3BuTHEM MEXKIYHAPOAHOW TOPTOBIU HE(PTHIO BO3HUKIIA BO3MOKHOCTD
CIIMSTHUSL IBYX Pa3HBIX MYTEH 10 IKOHOMUYECKHUM BOTIPOCAM TOPTOBIIU HEPTH; C
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