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YK 341.4
ACJIaHOB JJIbHYP 3aKHUP OIJIbI, IPENOJABATEND,
bakunckuit 'ocymapcTBeHHBIN Y HUBEPCUTET, I'. baky, A3epbaiimkan

I'MBPUAHBIE CYAbI U PASBBUTHUE MEKAYHAPOJAHOI'O
YI'OJIOBHOI'O TPABOCYAUA

OpnuuM 13 HanboJiee MHTEPECHBIX TEHJICHITUN B 00JaCTH MEXIYHAPOIHOTO
yroJIOBHOTO mpaBa B KoHIEe 1990-x u Hauvanme 2000-Xx roaoB SBIAETCS
MOSABJICHUE «TPETHETO IOKOJICHUS» OPraHOB YIOJOBHOTO IPaBOCYAUS
(Hropubeprckue u Toxuiickuii TpuOyHanbl ObITh TiepBbiM, 1 MTBIO, MTP n
MVYC sBnseTcss BTOpPOE TIOKOJICHHE), KOTOpPbIe HA3BIBAIOTCS THOPUIHBIC
yrojioBHble opranbl. B.JI. Tomcteix u A.I. BomeBoa3 mnogYepKuBarOT
OCHOBHBIC W OTIWYUTEIHHBIE OCOOCHHOCTH THOPHUIHBIX CYJOB KaK HOBBIX
WHCTUTYTOB MPABOCYAUS: JETMTUMHOCTh HAa MEXIYHApOJHOM YPOBHE MU Ha
HaIlMOHAJIFHOM YPOBHE; MporeccyaibHas d3()pPEeKTUBHOCTh, OOecriednBaeMast 3a
CYET CMEIIAHHOTO COCTaBa CyJeil, TECHOM CBSI3M C HalUMOHAJIbHBIMU
PaBOOXPAHUTEIbHBIMU  OpraHaMu, OJU30CTH K  COLHUAJIbHON  Cpeje;
MOJIOKUTEIIPHOE BJIMSHUE HA HAIMOHAIBHYIO IPABOBYK) CHUCTEMY 3a CYET
BBEJICHUS B HEEC MEXKIYHAPOIAHBIX MPOUECCYAIbHBIX U MAaTEPUATbHO-TIPABOBBIX
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CTaHAApTOB;  OJM30CTh K  HACEJNIEHWIO  3aTPOHYTHIX  TOCYAapcCTB,
HEIOABEP>KEHHOCTh BIIUSHUIO MECTHON JTMOO MEXKIYyHApOIHOMN MOJIUTUYECKON
KOHBIOHKTYpHI [4, c. 114-115; 1].

[lo muenuto A.Koctu, ruOpugHbsie TpuOyHaiIbl CTPEMSTCS HCIPABUTH
HEJOCTAaTKH  MEXAYHApOAHBIX TpUOyHAIOB, C OJHOM CTOPOHBI, W
HallMOHAJbHBIE CyAbl, C Jpyrod cTropoHbl. OHHM BKIIOYAIOT B CeO0s
HAIIMOHAJIbHBIE 3aKOHBI, CYAEH U MPOKYPOPOB, KOTOPBIE BHOCAT CBOM BKJIAJ B
pa3BUTHE MOTEHIMANA CYJACOHOM CUCTEMBbI U MTPABOBOW CHUCTEMBI, B TOM YHCIIE
MEXyHAPOJHbIE HOPMBI M TEPCOHAN, MPUIAOIIUN JETUTUMHOCTh, PECYPCHI,
ONBIT M TeXHUYeckue 3HaHusA [5, c. 12]. Kpome TOro HekoTopsie aBTOpBI
CUMTAIOT YTO OMNPEJEICHUE «CMEIIAHHBIN (THOPUIHBIN)» TPUMEHSIETCS K 3TUM
OpraHaM MEKIYHAapOJAHOTO YTOJIOBHOTO MPaBOCYAUs B CHIIy LEIOTO pPsaa
IIPUYKH, OCHOBHBIMU U3 KOTOPBIX SBJISIOTCS CIEAYIOIINE:

— Bo-niepBbIX, MOpPSAAOK WX  JACATEIBHOCTA W FOPUCAUKLIHS
ONPEACISIIOTCS.  COBOKYIIHOCTBIO ~ HOPM  MEXKIYHapOJHOIrO  IIpaBa U
BHYTPUTOCYAapPCTBEHHOTO IIPaBa.

— Bo-BTOpBIX, MaTepuaJIbHO-IIPABOBAs OCHOBA MPaBOCYy AU,
OCYIIECTBIISIEMOTO TAaKUMH CYJaMH, SIBIIETCA «CMELIAHHOW»: MPUMEHUMOE
ATUMHU CYJaMy TPaBO BKJIIOYAET HOPMBbI Kak MEXKIYHApPOJHOTO, TaK U
BHYTPUTOCYAAPCTBEHHOT'O YTOJIOBHOTO ITpaBa.

— B-Tpetbux, 3TH CcyJaeOHBIE OpraHbl UMEIOT CMEIIAHHBIN COCTaB CyAeH,
OOBUHUTENEH, CIEACTBEHHBIX CyAeH, aJIMUHHCTPATUBHOTO TMeEpcoHaa,
KOTOPBIM BKJIKOYAET HE TOJIBKO NPEACTABUTENIEW TOCYIapCTB Cyla, HO U
MEXTyHAPOAHBIX (MHOCTPAHHBIX) YUaCTHUKOB YTOJIOBHOTO CYJOTIPOU3BO/JICTBRA.

— B-ueTBepThIX, COMIAMICHUSIMH 00 UX YUYPEKICHUH JTOIMYCKAECTCsS
BO3MOKHOCTh MPUIJIAIIEHNAS] CO CTOPOHBI 3alUThI, KaK HAaIMOHAJIbHBIX
aJBOKATOB, TAK M MEXIYHAPOJHBIX (MHOCTPAHHBIX) 3alIUTHUKOB. B-IISATHIX, B
Ka4eCTBE OCHOBAHHBIX HA JOTOBOPE OPraHOB, CMEIIAHHBIE CYbl HE TTPUBS3aHbI
HU K KaKOM CYIIECTBYIOIIEHN ITPAaBOBOM CUCTEME.

— B-miecTrix, 3T cyAeOHBIC OpraHbl 00J1adal0T CMENMIaHHON (THOPUIHOM)
BHYTPUTOCYJAPCTBEHHON U MEXIyHAPOAHON MPABOCIIOCOOHOCTHIO.

— B-cenbMbIX, € y4eTOM CMeEIIaHHOTO (THMOPUIHOTO) XapakTepa
YUPEKJICHUS U JIEITEIbHOCTH T CIIeIMaIbHbIE CyJeOHbIE OPTaHbl HE BXOMST B
CyIeOHYI0 CHCTEMY TOCYIapCTB, I KOTOPBIX OHHM CO3/IaHbl, a SBISIOTCA T. H.
«BHEITHUMW» cynamu [3, c. 43-45].

YuuTeiBas TEHACHUMIO CO3JaHUs B OyIyIIeM CMELIaHHBIX (THOPUIHBIX)
dbopM MEXAYHAPOAHOTO YTOJIOBHOTO TMPaBOCY/IUs HA YHUBEPCAJIBLHOM U
pervoHanbHOM ypoBHsX, A. P. KatoMoBa npennaraer pazpadotarb U MPUHATH B
pamkax OOH wmexayHapoJHble CTaHIAAPTHI MO OPraHU3alMyd CMEIIaHHOTO
YrOJIOBHOTO  CyAONPOM3BOACTBA B BUAE  [HUMNOBOrO  COTJIALICHUSA
MexayHapoaHoi opranu3anuu (OOH wuinu peruoHaibHOM MO CMBICTY Y CTaBa
OOH) ¢ 3auHTEepecOBaHHBIM IOCYIAPCTBOM 00 YUPEKIECHUU CYeOHOTO OpraHa
CO CMEIIAHHOW IopUCIUKIMEN W TUMOBOTO ycTaBa CyA€OHOTO YUYPEXKICHUS
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CMEIIIaHHOTO TUIa. B TO e Bpemsi, 0oHa MOJYEPKUBAET, YTO MOJI€NIb THOPUTHOM
YTOJIOBHOM HOPUCIUKIIMUA MOKET ObITh BOCTpeOOBaHA HE TOJILKO B OTHOILICHUU
MAaCCOBBIX M TpyObIX HAPYHIEHUH HOPM MEXIYHAPOJHOIO TYMaHUTAPHOIO
npaBa, HO TAaKXK€ M B MHBIX CIIy4asx, Hampumep, B 00pbOe ¢ MUpaTCTBOM WM
IPECTYIUICHUSIMH MEKIyHapoaHOro Teppopusma [2, ¢. 30].

[lenecooOpa3Ho NpoaHANIU3UPOBATh TMOPHUAHBIE CYbl, KaK CIEAYIOLIUM
o0pazoMm:

1) I'ubpuonvie mpubynaivl KaKk cOCMAsHAsl 4acmb HAYUOHALbHOU CYOeOHOI
cucmemsl (nanpumep, Kocoso, Bocmounwvii Tumop). Coper be3omnacHocTn
OOH co3pnan Muccuto Opranuzanuu OObenunenHbix Haruit B KocoBo
(MOOHK), kotopass crosiia TpaHIHMO3HAas 3aJada [0 BOCCTAHOBIICHUIO
HH(PaCTPYKTypbl pErHOHA U BOCCTAHOBIICHUE 3aKOHHOCTHU M TMPABOIOPSIAKA B
1999 rony. ['mOpuaHbIe MaHEIN TaK)Ke CO37add BO3MOXKHOCTH JIJIi B3aUMHOTO
oOMEHa MHEHUSIMH U JIy4IIHE€ TPAKTUKU MEXKIY CYAbSIMU M3 Pa3IMUHBIX
MIPABOBBIX CUCTEM.

[Tox srupoit OOH pedepenayma 1999 ronma man Hapony BocTtounoro
Tumopa, ObIBIICH MOPTYTaabCKOM KOJIOHUU TOJ MHIOHE3UHUCKON OKKYMAIUH C
1975 rona, BO3BMOXXHOCTh OCYIIECTBUTH CBO€ IpaBO Ha camoorpenaeneHue. Ha
ocHoBe mnpeneaeHra MOOHK, ona co3pmana BpeMeHHYr0 aaMUHHCTPALUIO
Opranuzaruu O6benuHeHHbix Hamwmit B Boctounom Tumope (BAOOHBT),
9TOOBI B35ATh Ha ce0si OOIIyl0 OTBETCTBEHHOCTh 3a aJMHUHHUCTPATHUBHOE
ynpasieHne B Boctounom Tumope, s3¢dekTuBHO (YHKIHMOHUPOBATH B
KayeCTBE OCHOBHOI'O OpraHa, noka BocTtouHbli TUMOpP HE CTal HE3aBUCUMBIM
ot 20 mas 2002 roga. BAOOHBT co3nana cienctBeHHyo ['pynmy no TsSKKUM
npecrymieHusM (SCIU) paccrieioBath U IpecieioBaTh B CyJA€OHOM MOPSIKE
«Cepbe3Hble MpecTyIuieHus» nepea CrnenranibHOM TpPyNIoONd 3SKCHEPTOB MO
TSOKKUM MPECTYIUICHUSIM B OKPY>KHOM cyJie JIniu, cocTosAIuX U3 Tpex cyaen (B
TOM 4YHUCJIE 2 MEXKIyHapOJHBIX cynaeil). «Cepbe3Hble MPECTYIUICHUs» ObLIU
ONpE/ACJICHhl ~ KaK  BOCHHBIE  MPECTYIUICHUs, TPECTYIUICHUs  TMPOTHUB
YEJIOBEUHOCTH W TEHOIU, a TaKXKe yOWICTBa, MPECTYIUICHUS] Ha CEKCyaIbHOMN
MOYBE, a TaKXKE TMBITKA, TOCKOJBKY TOCIEIHUWE TPU NPECTYIUICHUS ObUIH
coBepiieHbl B mepuon ¢ 1 suBaps 1999 roma u 25 oktabps 1999 ropa.
OOBUHUTENN U ClIeIoOBaTENM ObUIM B3SThl U3 BHYTPH, a TaKXKe 3a IMpeaeiaMu
Boctounoro Tumopa. CneuuanbHas rpynmna TOJbKO paccMoTpelsia oOlue
yOuWiiCTBa M W3HACUIIOBAaHUSA, COBepiieHHbIEe B 1999 romy, He B COCTOSIHUU
pemaTth  MOJOOHBIE  MPECTYIUIEHHS] HE  COBEPUIEHHbIE C  MOMEHTa
WHJIOHE3UICKOTO nepeBopota B 1975 roay 1o 1998 roxa.

2) l'ubpuonsvie mpubynaivl 6 Kawecmee omoeibHO20 Opeana (Hanpumep,
Cneyuanwnuiti cyo no Coeppa-Jleone). C MOMEeHTa 00pETEHUS HE3aBUCUMOCTH B
1961 rony, Ceeppa-JlcoHne ObLTa MOMUTHYSCKH HECTAOMIIPHA U YKOHOMHYCCKHU
cnaboit. B 1991 romy OObeauHeHHBI peBONMONMOHHBIM GpoHT (OPD)
NOMBITAIUCh CBEPrHYTh MPABUTENBLCTBO. B pe3ynbrare KOH(IMKTa MEXKIY
MOBCTAaHIIAMH W TPABUTEJIbCTBEHHBIMU BOWCKAMH HEKOTOPBIE MPECTYIUICHUS
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(HampuMep, CHUCTEMaTUYECKOE HW3HACUJIOBAHHME, CEKCyallbHOE pPaOCTBoO,
UCIIOJIb30BaHUE JIETeH-coNAaT U T.A.) ObUIM COBEPILEHBI, & TAKKE KOH(IMKT
yHec 75000 denoBedyeCKHX JKM3HEW, W TNPUUYMHWIM IEPEMEIICHUS TPETh
HaceneHus. B aBrycre 2000 roga Coet be3onacHoctu npocun I'eHepaibHOTO
CEKpeTapsl 3aKJIIOYHUTh COTJIAlIEHHE C MpaBUTENbCTBOM Cbheppa-JleoHe o
CO3IaHWU HE3aBUCUMOI0 coennanbHoro cyaa. B wavame 2002 rona
npaButTesibcTBO Cheppa-Jleone u OOH mnoanucanu coriameHue O CO31aHUU
Cneunanbnoro cyna no Ceeppa-Jleone (CCCJI). B coorBercTBUU ¢ YCTaBoM,
Cyn o6namaer OPUCAMKIMEH B OTHOIICHUHW JIMI, HECYIIUX HauOOIBIIYIO
OTBETCTBEHHOCTD 3a CEPhE3HBIC HAPYIICHUS MEXKIYHAPOJIHOTO TYMAHUTAPHOTO
nmpaBa U 3akoHojaaTenbcTBa Cheppa-JIeoHe, COBEpILICHHBIE HAa TEPPUTOPUU
Coeppa-Jleone ¢ 30 Hos10pst 1996 rona. Ecin B KocoBo n Boctrounom Tumope,
MOOHK u BAOOHBT O0butn OTBETCTBEHHBI 3a CO3JaHUE U YMPABICHHE
rUOpUTHOTO Tpollecca B paMKax cymiecTByrommx cyneonsix cucrtem, CCCJI
YCTaHABJIMBAETCS C COTJIacUs MOJIHOCThIO (PYHKIIMOHAJIBHOTO HAIMOHAJIBLHOIO
MPAaBUTEIBCTBA U  OCYLIECTBIISIET CBOIO JICATEIBHOCTb 3a TpejeramMu
HaIIMOHAIBHOM Cy/1eOHOM CUCTEMBI.

3) ['ubpuonvie mpubyHaivl ¢ 02PAHULEHHBIM MENCOYHAPOOHBIM VUaACMUEM
(Hanpumep, Upezsviuatinvie naramel 6 cyoax Kamoboooxcu). C anpens 1975 rona
1o Havasio stuBaps 1979 roxa, mouytu yerBepTh HaceneHus: KamOo 1k morubdiu
B pe3ysbTaTe HAPYIICHUH MpaB yeIoBeKa U JPYTUX 3BEPCTBAX, KOTOPHIE ObLIH
COBEpUICHBI MPaBSIIEro pPEeXUMa KpacHbIX KXMepoB. llocie cMeHbl BiacTu,
KaMOOKUMCKUI mapiJaMeHT NpUHsI 3akoH B 1994 romy o 3ampere KpacHbIX
KXMEPOB B KQUECTBE OpraHu3aliuu, HO 00ecreynBasi UMMYHHUTET OT YTOJIOBHOTO
Mpeciae/IOBaHUsl  YJICHOB  KPACHBIX  KXMEpPOB, KOTOpbIe TEepeuuid K
MpaBUTENLCTBEHHBIM cuniaM. lleperoBoper mMexay OOH wu  KamOomxu
npoaonkana ¢ hopmymuposkor B urosie 2000 roga mpoekra MemopaHayma o
B3aumMononumanun (MOB), npeaycMarpuBarOnIMii HalMOHAJIBHBIA Cya C
OTPAaHUYCHHBIM MEXTyHAPOJIHBIM YUACTHEM.

Kamb6omxuiickuii mapnmament B 2001 romy Oblm mpuHsAT 3akoH 00
YUPEXKICHUU Ype3BbIYAHbBIX MaaT B cyaax KamOomxu niis mpecieaoBaHus 3a
MpeCTyIUICHUs, COBepIlIeHHbIe B Tiepuo Jlemokparuueckoit Kammnyuuu (3akoH
0 upe3BbIUaHBIX TajaT). CornameHue peryaupyeT MpaBoBOE COTPYIHUUECTBO
Mexxay OOH n KamGomku m momkHa ObITh peanm3oBaHa B KamOomke depes
3akOH O  upe3BblUalHBIX  manarax. CornameHne  yCTaHABIMBAET
JIBYXYPOBHEBYIO CHUCTEMY 4YPE3BBIUANHBIX Maiar, CO3JAAaHHBIX C MOMOIIbIO
KamMOOKUIICKOrOo 3akoHojarenbcTBa: CyneOHas manata (B COCTaBe MSTH
CyJie¥, B TOM 4HUCJIE JBYX MEXIYyHapoaHbIX cyaeil) u [lamara BepxoBHoro cyna
(B cocTaBe ceMHu CyJel, B TOM YHCIIE TPU MEXIYHAPOJHbIE), BHICTYNAIOIIUX B
Ka4yeCTBE BBICIIEH ANEIUISIIMOHHON NHCTAaHLIHH.

IOpucnukiuss mamat orpaHvMueHa BO BpeMeHH M oObeMa. Bo-mnepsbix,
TOJBKO MPECTYIUICHUS, COBEPIICHHBIE BO BJIACTH KPACHBIX KXMEPOB OT
17 anpenst 1975 roga no 6 stuBapst 1979 r. Obu10 peaycMoTpeHo. Bo-BTophIX,
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OyIoyT mpecieioBaTbCs TOJBKO BBICIIME PYKOBOAMUTENH JleMoKpaTHuecKou
Kammyunu u Tex, KTO HeceT HanOOJbIIYyI0 OTBETCTBEHHOCTh 33 MPECTYIUICHUS,
MOJIMAAIONINE MOJT FOpUCAUKIMIO nTanat. KOpucnukuus Ype3BbluaiHBIX Najiat
pacIpoCTpaHsAETCs] Ha CEepbe3Hble HAPYIICHUS KaMOOIKHUUCKOTO YTOJIOBHOTO
npaBa, MEXKIyHapOJHOTO TYMaHUTApHOTO TMpaBa W OObIUAEB, HaPYIICHUS
MEXIYHApPOJHBIX KOHBEHIMH, mpu3HaHHBIX Kambomkeil, koTopsie ObuiH
coBepuIeHHBI B nepuon ¢ 17 anpens 1975 roma no 6 suBapsa 1979 roma. Oto
BKJIIOYaeT B ce0d TMPECTYIUICHUs] TMPOTUB  YEJIOBEUHOCTHU, BOECHHBIC
NpEeCTYIJIEHUs,  TEHOLMA, a  Takke  HEKOTOpble  MPECTYIUICHHUS,
MPEyCMOTPEHHbIE YTONOBHBIM KojaekcoM Kambomxku 1956 ronma (yOuiicTBo,
NIBITKU U MIPECIIEIOBAHUS 32 PEIUTUO3HbBIE YOCKICHU).

BaxHO OTMETUTh, YTO NPU Y4aCTUU KOJUIETHAIBHOM B3aUMOJIECHUCTBHUSA, B
THOPUAHBIX CyJlaX MEXAYHAPOHbIE CyOBEKThl UMEIOT BO3MOKHOCTh MOJIYYHUTh
00Jjiee BBICOKYIO UYBCTBUTEIBHOCTh K BOIIPOCAM MECTHOTO 3HAYEHUs, MECTHOU
KyJbTYPBl U MECTHBIX MOJXO/0B K MPABOCYAMIO, B TO K€ BPEMsI, YTO MECTHBIC
YYaCTHHKHU MOTYT Y3HATh U3 MEXKIyHAPOIHBIMU CyOBekTamu [6, ¢. 1070]

Ponb ¥ BausiHUME CMELIAHHBIX CYAOB B OOECIIEUEHUU CIPABEVIMBOCTU U
MUpa, SBJSETCS CIOKHBIM, B 3aBUCUMOCTU OT HOJUTHUYECKHX, COUUATIBHBIX U
npaBoBbIX (hakTopoB. KpoMe Toro, cMenianHpiii cocTaB THOPUAHBIX CYJIOB JaeT
UM CIOCOOHOCTH JIyYIIIETO TMOHUMAaHHUS CHUTyallud, a TaKKe HeWTpaluTeTa.
HanuonaneHble cynapu W HOPOKYpOpbl OOJbIIE MPUBBIKIA C MECTHBIM
3aKOHOJATENbCTBOM U MEHTAJIUTETOM M MEXAyHapoJHble uYJeHbl Oosee
CKJIOHHBI OBITh 0OBEKTUBHBIMU B CBSI3U C KOH(PIUKTOM.
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