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FUNCTIONS OF ADMINISTRATIVE LAW IN AVIATION SPHERE 

In the article the author investigates the functions of administrative law in the sphere of aviation. The question of the legal nature of the rules about offences on air transport in accordance with the functional orientation, that are in the Code of Ukraine on Administrative Offences, was discussed.

Air transport occupies an important place not only in the transport system of Ukraine, but also all over the world. The role of aircraft in air transportation of passengers, baggage and cargo can not be overemphasized. However, among many positive features of air transportation there is a question of aviation safety. The question of air transport security was, and still is, the object of attention of international and national law. 

Also, accordingly, the security of air transport has been, and still is, the subject of scientific discussions. Legal relations in the transport sphere, and the administrative and legal regulation were studied in the works of V. Y. Razvadovsky [1]. The problems of aviation safety on the scientific level have been the subject of discussions of E. V. Goryan, K. V. Goryan [2], I. A. Kozlyuk [3] and others. The issue of legal regulation of air transport safety was investigated by A. O. Sobakar [4], and administrative liability for violation of the rules of air safety was discussed by T. E. Vysotska [5], S. T. Honcharuk [6], A. V. Filippov [7] and others. 

However, there are no scientific works about the functions of administrative law, their role in the aviation sphere, that is why their investigation is necessary. 

There are two basic approaches to define “a function of administrative law”. The representatives of the first approach, such as: L. L. Popov, Y. I. Myhachev, S. V. Tykhomyrov indicate that the functions are defined by the aim of administrative law as a regulator of social relations in the sphere of realization of executive power (state governing) [8, p. 40]. The proponents of the second approach, for example, M. Y. Kozlov, Y. M. Starylov suppose that the investigated concept is opend through the main directions of the legal area influence on social relations [9, p. 390] or administrative legal regulation of administrative public relations [10, p. 68]. 

However, according to O. M. Mykolenko, functions of administrative law as the branch of law is the correspondence of state of law, which is in a society as a result of administrative regulation, to the goals and means of administrative legal regulation [11, p. 40]. In our opinion, the functions of administrative law are the social purpose and the directions of legal influence of this field of law on social relations. 

There is no single scientific position to classify the functions of administrative law. The most common is the view of scientists in the sphere of administrative law to  devide the functions into the regulative and protective [11, p. 40; 13, p. 391]. According to Y. O. Tykhomyrov this list of the functions should be supplemented with the organizational and protective functions, and the function of self-realization of rights [12, p. 77-78]. 

According to Y. M. Kozlov, administrative law performs a regulative function, which manifests itself in the forms of: law executive, law-making (law established) and law enforcement functions [13, p. 10-11]. To the specified list V. K. Kolpakov, A. V. Kuzmenko propouse to add an organizational function [14, p. 41]. According to L. R. Bila and  S. V. Kivalov, in determining the administrative law it is needful to take into account the unity of the three main functions: a) the administrative (i.e. regulation of administrative activities); b) law realizational (realization of rights and freedoms of citizents); c) law protective (protection of rights and freedoms of citizents) [15, p. 11-12]. The point of view of V. B. Averyanov censerning the discussed theme is very important. He indicates that the main features in the sense of administrative law should not be the “administrative” and “punitive” functions, but such new functions as law providing (which is connected with provision of realization of rights and freedoms of a man) and law protective (which is connected with protection of violated rights.) Two of these functions fully describe the real social purpose of administrative law [16, p. 7]. 
The rules of administrative law have the special place in the legal support of air transport activities. According to A. O. Sobakar, firstly, the rules of administrative law regulate the most significant part of public relations in the field of aviation safety. Secondly, the stuff of subjects of administrative legal activities of aviation security is much more than in criminal, operational-searching, civil activities. Thirdly, the subjects of providing of safety in aviation realize their authorities in the limits of  relations of power and subordination, in which there is a legal inequality of the participants. Fourthly, on the basis of the rules of administrative law the departmental control to maintain safety of air transport functioning is carried out [4]. 

Nowadays the active Code of Ukraine on Administrative Offences (CUAO) [17] does not contain the separate chapter about offences in air transport. Legal regulation of the mentioned group of offences is carried out by the Chapter 10 of CUAO “Administrative Offences on transport, in the field of road management and communication”. Among the scientists there is the opinion to create the separate chapter to regulate the offences on air transport (S. T Goncharuk, A. V. Filippov) [6, p. 6; 7, p. 12]. In our point of view, the mentioned proposition undoubtedly deserves to attention and should be supported. 

CUAO fixes responsibility for the next offences in the field of air transport: violations of air flight safety (Article 111), violations of rules of behaviour on an aircraft (Article 112), violation of rules of international flights (Article 113), violation of fire safety on air transport (Part 3, Article 120), violation of the rules of transportation of dangerous substances and things on air transport (Part 3, Article 133), violation of rules aimed at ensuring the safety of cargo on air transport (Article 137). In fact, CUAO regulates legal relations that are formed after commission of the offences in the field of air transport. In order to understand the nature of the functions of administrative law concerning the mentioned offences it is needful to make the theoretical analysis of the mentioned rules in accordance with the functional orientation. 

CUAO in the mentioned articles does not fix regulations on safety, rules of conduct on an aircraft, etc. However, CUAO clearly defines the compositions of the mentioned offences and penalties. The national regulative rules of administrative law in the aviation sphere, for breach of which CUAO establishes responsinility, are in the following legal documents: The Air Code of Ukraine form 19.05.2011 № 3393-VI [18], The Decree of the Cabinet of Ministers of Ukraine “On approval of the list of dangerous objects and substances prohibited for carriage by air” from 12.05.2007 № 723 [19], The Order of the Ministry of Transport of Ukraine “On approval of the Rules of aircraft operations and air traffic service in the classified airspace of Ukraine” from 16.04.2003 № 293 [20], The Order of the Ministry of Infrastructure of Ukraine “On approval of the Rules of air transportation of passengers and baggage” from 30.11.2012 № 735 [21], The Order of the Ministry of Infrastructure of Ukraine “On approval of the Rules of wrecking and firefighting flight support in civil aviation of Ukraine” from 07.05.2013 № 286 [22], the Order of State Administration of Ukraine for Aviation Safety “On approval of the Rules of air cargo transportation” from 14.03.2006 № 186 [23] and others. 

Considering the fact that in case of comission of an offence the regulative rule is broken: an obligative, a prohibitive or a permissive that generates the activity of a protective rule, i.e. a protective rule is not violated. A protective norm of law specifies a certain offence and the degree of responsibility, foresees a prohibition, but does not contain a prohibition because its application is designed to a fact of an offence, to violation of law order [24, p. 304]. Analysed the mentioned offences in the sphere of air transport, we conclude that these rules are not regulative but protective by the functional orientation. In accordance with the mentioned fact, administrative law in this case carry out the protective function. This position corresponds to the point of view of O. F. Skakun, who supposes that a protective function of law is expressed in definition of prohibitions to conduct illegal acts, establishment of juridical sanctions for misconducts [24, p. 246]. 

Thus, CUAO (Articles 111-113, Part 3, Article 120, Part 3, Article 133, Article 137) contains the protective rules in the sphere of air transport. In accordance with the mentioned, administrative law carries out the protective function, fixed the discussed compositions of the offences on air transport at the level of the codified legal document. 
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