YK 343 (043.2)
Kpyraos B. A., 1.10.H., npodeccop,
Poccuiickuii rocy 1apCTBEHHBIN COLIMAIIBHBIA YHUBEPCHUTET,
r. Munck, Pecniy6ninka benapych

O NIOHATUUN «MH®POPMAIIMOHHOE ITPABO»

K orpacnsiMm mpaBa, Hapsly ¢ IpYyrUMU OTPACsIMH, OTHOCST UH(pOpMaIU-
oHHoe mpaBo. A. C. IIUroikuH yTBep}KJaeT, YTO «KPUTEPUSIMU pa3ziesieHus
npaBa Ha OTJeJIbHbIE OTPaC/Id BBICTYNAIOT MPeAMET U METOJ MPaBOBOIO pery-
nupoBaHus [7, c. 466—467].

BwmecTe ¢ TeM, Hailu McclieOBaHUs MOKAa3bIBalOT, YTO METOJ| MPaBOBOTO
peryJupoBaHusl HUKaK He MOXKET ObITh KpUTEepUeM JieJieHUs MpaBa Ha OTpaciu.
CKoJIbKO OBl MBI HE UCCJIEIOBANIA M HE XapaKTepU30BAId KaKUe-JIMOO HOPMBI C
TOYKU 3PEHHS] METOJla MPABOBOr0 PEryJIMpOBaHUs, Mbl HE CMOXEM BbIJEIUTh
UX B CAMOCTOSITEJIbHBIE OTPAC/IM MpaBa, Jaxe ecii 000CHOBAaTh MpeIMeT Ipa-
BOBOI'O peryiupoBanus [4, c. 11].

CnpasenyinBo ormevaet T. H. Pajibko 0 TOM, 4TO «IUCKYCCHHM MO MOBOAY
pasrpaHu4eHus HOPM IpaBa Mo OTpacisiM MPOJIOJKAIOTCS B FOPUIUUECKON JIH-
TepaType U 10 HACTOsILero Bpemenun» |35, c. 397].

Haiu uccnenoBanusi mokas3bpIBalOT, YTO HanboJiee TeOpeTUYeckKu 0O0CHO-
BaHHbIE KPUTEPUM pa3rpaHUYEHUs MpaBa Ha OT/AEJIbHbIE OTPACIIH OIpe/IeSIeHbI
B. /1. COpoKMHBIM, KOTOpBIA YTBEPKIAET, YTO CAMOCTOSITEIBHON OTPACIbIO
npaBa «MOXET paccCMaTpUBATHCS JIMIIb TaKas CUCTeMa HOPM, KOTOpasi OJJHOB-
PEMEHHO OTBeYaeT TpeM OOBEKTUBHBIM NMpu3Hakam. [lepBriil mpuU3zHaK — «OT-
pacip mpaBa JO0JKHA UMETh CBOM MpeIMeT, T. €. PeryJupoBaTh OnpejeeH-
HYIO CHUCTEMY OOIIECTBEHHBIX OTHOIIEGHUM, KOTOPhIE OTJIIMYAIOTCS OT APYTUX
OOIIIECTBEHHBIX OTHOIIIEHUI Ka4eCTBEHHOW XapaKTepucTUuKoi» [6, c. 11].

Ucnonw3ys, ykazaHHble KpUTEpUU pa3rpaHUYeHUsi HOpM TpaBa Ha OTpaciu
uccienyeM, siBJisgeTcs Jid MHQOpMalMOHHOE TIPaBO OTPACIIblO MpaBa.

B. A. KonbuioB KOHCTaTUPYET, YTO «HaMOoJIee TIOJIHBIM OIpeeIeHUEM OT-
paciau UHPOPMALMOHHOIO TTpaBa MOKHO ObLIIO OBl CUUTATh clieytollee: HHPO-
pPMalMOHHOE MIPaBO — 3TO «CUCTEMA COIMATLHBIX HOPM U OTHOIIEHUH, OXpaHs-
€MBIX CHJIOW TOCyJlapCcTBa, BO3HUKAIOIIMX B MHGOPMAIIMOHHON cdepe — chepe
POU3BOJICTBA, TpeoOpa3oBaHus U oTpedieHuss nHGopmarumy [3, ¢. 6-7].
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He BnaBasicb B JUIMTENbHYIO JTUCKYCCHIO, XOUETCS OTMETUTb, YTO JIaHHOE
yTBep:K/IeHHe He OeccropHO. YKazaHHbIe HOPMBI ellle He MPeCTaBIsoT coOO0H
CUCTEMY, U OHU PEeryJIMpYyIOT He TOJbKO OTHOLIEHUS, BO3HUKAIOLIUE, HO U pa3-
BUBAIOIIKECS U MpeKpalnaroiyecs B UHGOpMaIMOHHOH cdepe.

CamocrosiTenbHOM oTpaciibto npasa, otMeuaeT B. JI. CopokuH, «MoxeT pa-
cCMaTpUBAaThCsl JUIIb Takasi cCUCTeMa HOPM, KOoTopas o0JiafiaeT onpeneaeHHOMl
CTENIEHbIO BHYTPEHHE OpraHu3aluu, T. €. UMeeT TaKyl CHCTeMy, KoTopas J10-
cTUryia Obl YPOBHSI JIeMEHTa CUCTEMBI paBa B 1ejaom» [6, ¢. 11]. DTo BTOpOI
O0OBEKTUBHBIN MPU3HAK OTPACIIH MpaBa.

Hopwmsl, perynupytoiiye o01ecTBeHHbIe OTHOIICHUS B cepe 06opoTa HGO-
pMallii coiepKaThes B JOCTATOYHO OOJIBIIIOM KOJIMYECTBE HOPMATUBHBIX MPABO-
BBIX aKTOB U JI0 HACTOSIIEro BPEMEHU TaKOW OMpeesIeHHON CTENEHbI0 BHYTPEH-
HEll opraHu3anuu, KOTopasi IOCTHIIa Obl YPOBHSI 3JIEMEHTA CUCTEMBI MpaBa B Lie-
JoM, He oOnanarot. Hampumep, B yrojaoBHOM, rpakJaHCKOM, CEMEWHOM, aJIMU-
HUCTPATUBHO-ICJTMKTHOM IpaBe HOPMBI, PeryJiMpyroliue OOlIecCTBeHHbIE OTHO-
IIeHUs B 3TUX cpepax CUCTEeMATU3UPOBAHBI ITyTEM UX KOJIU(DUKALIIH.

[IpaBuiibHo yTBepkaeHue O. A. ['aBpusioBa, 4TO «HEe pelleH U He pellaeTrcs
BOIMPOC O CUCTeMe MH(POPMAIIMOHHOTO MpaBa U pa3MeKkeBaHus ¢ IPyrMMU OTpac-
asMm» [2, c. 24]. Mel nogaepxuBaeM MHeHue C. A. AHUCMMOBA, KOTOPBIA BBIC-
Ka3aJl «CBOE IMOJIOKHUTEIbHOE OTHOLIEHHE K Hujaee HH()OPMALIMOHHOTO KOJEK-
ca» [1, c. 34].

CamocrosiTennbHOI oTpacibio npasa, ykaseiBaeT B. /[. CopokuH, «moxer pac-
CMaTpuBaThCsl JIMIIL Takas CUCTeMa HOPM, KOTopas o0jalaeT CrocOOHOCTBHIO
B3aMMOJIECTBOBATh HE C OTAENbHBIMU TPYIIaMUd HOPM OTJIENbHBIX OTpacieit
npaBa, a ¢ OTPACIISIMUA B LIEJIOM, T. €. C CUCTEMaMM TaKOM e CTereHH OpraHu30-
BaHHOCTW» [6, c. 11].

["'oBOpUTH O B3auMoOEHCTBUM HOPM WH(POPMALIMOHHOTO TpaBa ¢ JPyTUMH OT-
paciisiMu MpaBa KaK CUCTEMaMHU TAKOM K€ CTENEHH OPraHW30BAHHOCTH MPEXKIEB-
PEMEHHO, TaK KaK B JAHHOM CJIy4ae MOXHO TOJIbKO TOBOPHUTH O B3aMMOJENCTBUN
HOPM, PEryJIHPYIOIIUX OOIIeCTBEHHbIE OTHOIICHHUS B T€X UM UHBIX cepax B KO-
TOPBIX MPUCYTCTBYET HHPOPMAIIUSI.

B uHdpopmaIimoHHOM MpaBe BBIIEISIOT COBOKYITHOCTA HOPM, PeryIHpYyOLINX
oOIIecTBeHHbIE OTHOLLIEHUS, KOTOpble UMEeHYIOT uHcTUTyTamu. Tak, B. A. Komnbl-
JIOB OTMEUaeT, YTo «MH(POpMaIIMOHHOE MPaBO UMEET CBOM COOCTBEHHBIE WHCTH-
TYThI (MHCTUTYT MaccoBoi MH(OPMAIUK, HHCTUTYT JOKYMEHTHUPOBaHHON MH(DO-
pMaluu, UTHCTUTYThl MH(OPMaMK OrpaHUUYEHHOTO JOCTYIA) U KCHOJb3YyeT XO-
POLLIO M3BECTHBIE MHCTUTYTHI MpaBa (HAIpUMep, MHCTUTYThl MHTEIIEKTYaTbHOM
cOOCTBEHHOCTH)» [3, c. 8]. Bo3MOKHO, 3TH, Tak Ha3bIBaeMble UHCTUTYTHI, B MOC-
JenyrouieM OyayT U3 MH(GOPMALMOHHOTO IMpaBa BBIJAEIECHBI B CAMOCTOSITENIbHBIC
OTpaciii MpaBa U HOBbIE HAYYHbIE HAMPABJICHUS B FOPUANUECKUX HAYKaX.
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Takum 00pa3oM, COBOKYITHOCTh HOPM, OTHOCSIIMXCS K MH(DOPMAITMOHHOMY
npaBy (peryJMpyrolmx o0IecTBeHHbIE OTHOIIICHUs B HH(MOpMaIlMoOHHOH cdepe),
HE OTBEYAIOT HU OJJHOMY M3 OOBbEKTUBHBIX MPU3HAKOB, XapaKTEPHU3YIOIINX X KaK
oTpaciib Tpasa.

[To HammeMy MHEHHIO, IO/ OTPACIIBIO MTpaBa HEOOXOAUMO TTOHUMATh, KOAU(DU-
[IUPOBAHHYIO COBOKYITHOCTH IPABOBBIX HOPM, PETYIHUPYIOIIUX OMpPeIeTeHHYIO
Pa3HOBHIHOCTH OOIECTBEHHBIX OTHOIIICHHUH.

Takum oOpaszom, B orpeesieH|H OTpaciy NipaBa OyJieT colepKaThes JBa Oc-
HOBHBIX MPHU3HAKA CAMOCTOSITEILHOM OTpaciy MpaBa:

1) mpeaMeT MpaBOBOTO pPEryJMpoBaHUs (OMpe/eeHHas pa3HOBHIHOCTh 00-
IIIECTBEHHBIX OTHOIIICHUH ) 1

2) cTerieHb BHYTPEHHEH OpraHW3aliy dTHX HOPM, XapaKTepU3YIOIMX WX Kak
crcTeMY TIpaBa B 11eJIoM (KoAu(UITMpOBaHHAS. COBOKYITHOCTB TIPABOBBIX HOPM).

VYsicHeHHe MpeasioKeHHOTO HaMH TIOHSITHSI «OTPacib MpaBa» JacT HOBBIN WM-
MyJIbC K TPOBEICHUIO HAYYHBIX U3bICKAaHU B 00JIaCTH TEOPHHU ITpaBa U MO3BOJIUT
yUeHBIM B JajibHelIeM OoJjiee yriIyOJIeHHO MCCieoBaTh MOHSTHS «IOJ0TPACIb
NpaBay, KAHCTUTYT MpaBa» U BHECTH COOTBETCTBYIOIINE MPEATIOKEHHUS IO COBE-
PIIIEHCTBOBAHMIO JIEHCTBYIOIIETO 3aKOHOAATEIbCTRA.
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